LU R I

00 =1 O

10
11
12
13
14

15

16
17
18
19
20
21
22
23
24
25
26
27
28

Arthur A. Hartinger (SBN: 121521)
ahartinger@meyersnave.com

Linda M. Ross (SBN: 133874) ENDORSED
lross@meyersnave.com -

Jennifer L. Nock (SBN: 160663) 1 P D
jnock@meyersnave.com .

Michael C. Hughes (SBN: 215694)

mhughes@meyersnave.com MG 01 2012
MEYERS, NAVE, RIBACK, SILVER & WILSON
555 12 Street, Suite 1500 DAVID H. YAMASAKI
Oakland, California 94607 Supie ot oY A Geuny of Serte Cte
Telephone: (510) 808-2000 BY,
Facsimile: (510) 444-1108 M., Rawson
Attomeys for Plaintiff
City of San Jose
IN THE SUPERIOR COURT FOR THE
COUNTY OF SANTA CLARA

| | - | HN2EV 2205720
SAN JOSE POLICE OFFICERS’ Case No. 112CV225926 y /2.£0/ 2205 7Y
ASSOCIATION, . )/ 28U/ 2 ?-S"sz,g

12 £/ LG,
Plaintiff, DECLARATION OF ARTHUR A. 9
V. . HARTINGER IN SUPPORT OF
: DEFENDANT CITY OF SAN JOSE’S

CITY OF SAN JOSE AND BOARD OF MOTION TO CONSOLIDATE AND STAY

ADMINISTRATORS FOR POLICE AND
FIRE DEPARTMENT RETIREMENT PLAN

OF CITY OF SAN J OSE, -1 Hearing:
Defendants. ' Date: Auglist 23,2012
Time: 9:00 am.
Dept: 2

Judge: Hon. Patricia Lucas
Complaint Filed: ' June 6, 2012

Trial Date: None Set

I, Arthur A. Hartinger, declare:

1. [ am an attomey licensed to practicé law in all courts of the State of California. 1
am a principal at the law firm of Meyers, Nave, Riback, Silver & Wilson. The following facts are
within my personal knowledge, and if called upon to testify, I could and would testify competently
thereto.
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2 Meyers Nave is counsel for the City of San Jose (the “City™) in the above-
referenced action, San Jose Police Officers Ass’nv. City of San Jose, et al.; Santa Clara County
Case No. 112CV225926. Meyers Nave is also counsel for the City in the following Santa Clara
County Superior Court Cases: | | | .

Robert Sapien, et al. v. City of San Jose, et al.;
Santa Clara County Superior Court Case No. 112CV225928.

Teresa Harris, et al. v. City of San Jose, et al.;
Santa Clara County Superior Court Case No. 112CV226570.

John Mukhar, et al. v. City of San Jose, et al.; and
Santa Clara County Superior Court Case No. 112CV226574.

AFSCME Local 101 v. City of San Jose, et al.;
Santa Clara County Superior Court Case No. 112CV227864.

3. San Jose City Manager Debra Figone is a defendant in the four cases listed in the
}:;receding paragraph (fhe Sapien, Harris, Mukhar, and AFSCME Actions). Meyers Nave is
counsel for City Manager Figone in these actions.

4. I have attached as Exhibit A to this declaration a true and correct copy of the
Argument in Favor of Measure B, which appeared in the June 5, 2012 Pension Modification Ballot
Measure, I printed the attached copy from the website of the City Clerk of the City of San Jose on.
Tuesday, July 31, 2012. This Argument states: “Thé city will seek judicial review before changes
are. implemented to minimize legal disputes.” The website for this document is:
htip://www.sanjoseca.gov/clerk/elections/2012Election/ballotargumentinfavor.pdf.

5. I have attached as Exhibit B to this declaration a true and correct copy of the
Rebuttal to Argument Against Measure B, which appeared in the June 5, 2012 Pension
Modification Ballot Measure. I printed the attached copy from the website of the City Clerk of the
City of San Jose on Tuesday, July 31, 2012. This Rebuttal states: “Upon voter approval of
Measure B, the city will immediately seek a judicial review to minimize the cost of legal
disputes.” The website for this document is: |
http://www.sanjoseca.gov/clerk/elections/201 2Election/ rebuttalagainstmeasure.pdf.
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6. 1 have attached to this declaration as Exhibit C a true and cosrect copy of a March
6, 2012 memorandum from San Jose City Counciimember Sam Liccardo to the San Jose Mayor
and City Council in which Coundilmember Liccardo re.commends that the City file an action to
determine the validity of Measure B in California Superidr Court or in a U.S. District Court
1mmed1 ately upon passage of the measure.

7. At the March 6, 2012 City Council meeting, the City Council adopted
Councilmember Liccardo’s recommendation. The minutes of that meeting have not bcen
finalized.

8. [ have attached at Exhibit D to this declaration a true and correct copy of a
declaration that attorney Christopher E. Platten filed in the federal action entitled: City of San
Jose v. San Jose Police Officers’ Ass'n, et al.; U.S. District Court Case No. ¢:12-cv-20904-LHK
(City’s Federal Action). |

9. In Paragraph 1 of his declaration, Mr. Platten states that he is one of the attorneys
for San Jose Firefighters, IJAFF Local 230 (“Firefighters Local 230”) and City Association of
Management Personnel, IFPTE Local 21 (“IFPTE Local 217).

10, In Paragraph | of his declaration, Mr. Platten states that he is one of the attorneys
who filed the Sapien Action (Sapien, ef al. v. City of San Jose, et al., Case No. 112CV225928). In
this paragraph, he also states that the individual hamed plaintiffs in the Sapien action are OT Were
members of San Jose Firefighters 230.

11.  InParagraph 2 of his declaration, Mr. Platten states that he is one of the attorneys
who filed the Mukhar Action (Mukhar, et al. v. City of San Jose, et al., Case No. 112CV226570).
In this paragraph, he also states that the individual named plaintiffs in the Mukhar Action are or
were members of IFPTE Local 21,

12. In Paragraph 3 of his declaration, Mr. Platten states that he is one of the attorneys
who filed the Harris Action (Harris, et al. v. City of San Jose, et al., Case No. 112CV226574). In
this paragraph, he also states that the individual named plaintiffs in the Mukhar Action are Or were
mernbers of Operating Engineers Local 3.
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13.  In Paragraph 5 of his declaration, Mr. Platten states that:

Prior to the date the City Council voted to place Measure B on the ballot for the
June election in the course of negotiations on behalf of Local 230 and Local 21
with represcntatives of the City, I repeatedly advised these representatives that

provisions of the proposed ballot measure were fatally unconstitutional under both
state and fcderal constitutions.

4. I understand, based on information and belief, that AFSCME Local 101 approved a
letter to the San Jose Mayor and City Council dated August 30, 2011.. I have attached a copy of
this letter as Exhibit E to this declaration. The letter identifies Yolanda Cruz, President, AFSCME
Local 101, as an author. The letter states that: |

[Clharter amendments to limit retirement benefits for current city employees and

retirees — as proposed in the July 5, 2011 draft proposed ballot measure - would
clearly violate the California and United States Constitutions.

15.  OnJune 5, 2012, the City filed an action for declaratory relief in U.S. District
Court, Northern District of California, entitled City of San Jose v. San Jose Police Officers’
Association, ef al., U.S. Northern District Case No. 5:12-CV-02904-LHK (“City’s Federal
Action”). The case was assigned to the Honorable Judge Lucy Koh in the Court’s San Jose
Division, |

16.  Onluly 3, 2012, my firm filed, on behalf of the City, its First Ainended Complaint
(“City’s Federal FAC”) in the City’s Federal Action. 1 have attached a true and cotrect copy of
the City’s Federal FAC to this declaration as Exhibit F.

17. As of July 10, 2012, the City had served its FAC on all defendants.

18.  On July 20, 2012, defendants IFPTE Local 21, Operating Engineers Local 3, and
Firefighters’ Local 230 answered the City’s Federal FAC. |

19. [ have attached a true and correct copy of IFPTE Local 21’s Answer to the City’s
Federal FAC as Exhibit G to this deciaration‘

20. Ihave attached a true and correct copy of Operating Engineers Local 3’s Answer to

the City’s Federal FAC as Exhibit H to this declaration.
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21. I have attached a true and correct copy of Firefighters’ Local 230’5 Angswer to the
City’s Federal FAC as Exhibit I to this declaration. |

22. On June 2'6, 2012, Firefighters’ Local 230_and-IFPT'E Local 21 filed a motion to
dismiss the City’s Federal Action. I have attached a true and correct copy of Firefighters® Local
230’s memorandum in support of their motion to dismiss as Exhibit J to this declaration.

23. Iﬁ their Motion to Dismiss, Firefighters® Local 230 and IFPTE Local 21 initially
stated that their state-court actions were seeking declaratory relief regarding federal law. ~ These
unions subsequently filed an “errata” removing all references to federal claims in the state-court
actions. 1have attached a true and correct copy of Firefighters’ Local 230°s “errata” as Exhibit K
to this declaration.

24,  OnlJuly 16,2012, the POA filed a motion to dismiss the City’leederal A(;tion.

25. Onluly 18,2012,] udgé Koh ordered the unions to meet and confer to consider
filing a single consolidated motion to dismiss. I have attached a true and correct copy of J udge
Kol’s July 18, 2012 Order as Exhibit L to this declaration.

| 26. The unions. were unable to agree to file a.consolidated_ motion, but did agree to file
a consolidated reply brief and to have their motions heard in a single.hearin g. I have attached a
true and correct copy of the parties’ July 24, 2012 status report to Judge Koh as Exhibit M to this
declaration. |

27. The consolidated hearing on thé unions’ motions to dismiss the City’s Federal
Action will take place on October 4, 2012. I have attached a true and correct copy of Judge Koh’s
July 24, 2012 Order sefting a consolidated October 4, 2012 hearing as Exhibit N to this
declaration. '

28. On June 6, 2012, the morning after the election, unions, City employees, and
retirees begaﬁ filing state-court actions against the City in Santa Clara County Superior Court. As
of today (August 1, 2012), five state-court actions have been filed by unions or their privies
against the City. |
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29.  OnlJune 6, 2012, the Police Officers’ Association (“P QA”) filed the first state-court
action against the City for declaratory and injunctive relief. (San Jose Police Officers’ Association
v. City of San Jose, et al.; Santa Clara County Superior Court Case No. 112CV225926 (“POA
Action”).) | - |

30. On July 5, 2012, the POA filed its First Amended Complaint (“POA’s FAC”). 1
have attached a true and correct copy of the POA’s FAC as Exhibit O to this declaration.

31.  The POA Action has been assigned to Department 2. The City’s responsive
pleading must be filed by Monday, August 6, 2012, No discovery has been propounded, and the
initial CMC is scheduled for October 16, 2012.

32.  OnJune6, 2012, five individuals filed a state-court action against the City for
declaratory, injunctive, and mandamus relief entitled Robert Sapien, et al. v. City of San Jose, et
al., Santa Clara County Superior Court Case No. 112CV225928 (“Sapien Action™). I have
attached a true and correct copy of the Sapien Complaint to this declaration as Exhibit P. I have
not attached the complaint’s two exhibits, which are lengthy (exhibit one contains excerpts from
San Jose’s Municipal Code and exhibit two is a copy of Measure B).

33.  The City and Ms. Figone answered the Sapien Action on July 6, 2012, In late June,
the Sapien plaintiffs propounded a Request for Production of Documents (set one) and Special
Interrogatories (set one). The City’s responses are due on August 9, 2012. The initial CMC is
scheduled for October 16, 2012 in Department 8.

34, OnJune 15, 2012, four current or former City employees filed a state-court action
against the City for declaratory, injunctive, and mandamus relief entitled Teresa Harris, et al. v.
City of San Jose, et al., Santa Clara County Superior Court Case No. 112CV226570 (“Harris
Action”). | |
35.- On July 3, 2012, the Harris plaintiffs filed a First Amended Complaint (“Harris
FAC”), dropping Plaintiff Suzann Stauffer. I have attached a true and correct copy of the IHarris
FAC to this declaration as Exhibit Q. I have not attached the FAC’s two exhibits, which are
lengthy (exhibit one contains excerpts from San Jose’s Municipal Code and exhibit two is a copy

of Measure B).
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36.  The City and Ms. Figone answered the Harris FAC on July 27, 212, No discovery
has yet been propounded, and the initial CMC is scheduled for October 23, 2012 in Department 9.
37.  OnJune 15, 2012, five current or former City employees filed a state-court action
against the City fof' declaratory, injunétive, and lﬁandamus relief entitled JohnvMukhar, etal v,
City of San Jose, et al., Santa Clara County Superior Court Case No. 112CV226574 (“Mukhar
Action”). T have attached a true and correct copy of the Mukhar Complaint to this deélaration as
Exhibit R. I have not attached the complaint’s two exhibits, which are lengthy (exhibif one
contains excerpts from San Jose’s Municipal Code and exhibit two is a cbpy of Measure B).

38.  The City and Ms, Figone answered the complaint on July 6, 2012. No discovery
has been propounded, and the initial CMC is scheduled for October 23, 2012 in Department 8.

39.  OnlJuly 5, 2012, AFSCME Local 101 filed a state-court action against the City for
declaratory, injunctive, and mandamus relief entitled American Federation of State, County, and
Municipal Employees, Local 101 v. City of San Jose, et al., Santa Clara County Superior Court
Case No. 112CV227864 ( “4FSCME Action™). 1 have attached a true and correct copy of the
AFSCME Complaint to this declaration as Exhibit 5.

40.  The AFSCME Complaint was filed on July 5, 2012 and defendants have not yet
answered. No discovery has yet been propounded, and the initial CMC is scheduled for
November 13,2012 in Department 8.

4].  Atpresent, the City’s Federal Action éncompasses all legal issues in the state-court
actions except two: AFSCME’s bill-of-attainder claim and AFSCME’s ultra-vires-tax claim. The
only reason the City’s Federal FAC does not address these claims is because AFSCME filed its
complaint after the City filed its FAC. The City intends to amend its complaint to add these two
issues, | |

| 42 The City has filed a Notice of Related Cases in each of the state-court actions. I
have attached a true and correct copy of the Ci_ty’s Notice of Related case from the POA Action to
the declaration as Exhibit T.

43.  1have attached a true and correct copy of the City’s Notice of Related case from

the Sapien Action to the declaration as Exhibit U.
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44. - 1have attached a true and correct copy of the City’s Notice of Related case from
the Harris Action to the declaration as Exhibit V.

45.  Ihave atiached a true and correct copy of the City’s Notice of Related case from
the Mukhar Action to the declaratioln as Exhibit .W. | |

46. I have attached a true and correct copy of the City’s Notice of Related case from
the AFSCME Action fo the declaration as Exhibit X.

47.  In each of the above referenced Notices of Related Cases, the City indicated that it
would be filing this motion to consolidate and stay the state-court actions. |

48.  OnlJuly 17,2012, AFSCME filed a “Response to Defendants’ Notice of Related
Cases.” In its response, AFSCME did not dispute that the cases were related. It also opposed
consolidation of the state-court actions. According to AFSCME, “I'Jhere are several distinct legal
and factual differences in the related cases which makes consolidation of the actions
inappropriate.”

49.  OnJuly 17,2012, John McBride of Wylie, McBride, Platten & Renner (counsel for
plaintiffs in the Sapien, Mukhar, and Harris Actions, and counse] for defendants Firefighters’
Local 230, IFPTE Local 21, and Operating Engineers Local 3 in the City’s Federal Action), wrote
to Judge Lucas in Department 2. Mr. McBride wrote that, “[n]o objection to the Notices of
Related Cases has been filed and it would appear that an order that they are related to the [POA
Action] pursuant to CRC 3.300(h) would be appropriate.” I have attached a true and correct copy
of Mr. McBride’s July 17, 2012 letter to this declaration as Exhibit Y. Idid not include the
exhibits to Mr. McBride’s letter in Exhibit Y. Those exhibits are various Notices of Relates Cases
that appear elsewhere in this declaration as exhibits. |

50.  OnJuly 23, 2012, I wrote to Judge Lucas in Department 2 and stated that the City
of San Jose agreed with Mr. McBride that the five state-court actions are related to each other. 1
also indicated that these cases were related to the City’s Federal Action, | have attached a true and
correct copy of my letter as Exhibit Z to this declaration.
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| 51.  On July 30, counsel for the POA requested that the Cit&/ stipulate that the five state-
court actions are related. The City agreed. 1 si.gned the stipulation on behalf of the City and sent.it
back to the POA. As of the date that I filed this declaration, I have not beard whether the other
parties have Signed the stipulation. _ . ' |
51.  The City’s Federal Action is the only action that includes all parties.and their
privies. In fact, the City amended its original federal complaint to ensure that all stakeholders_

were united in a single action.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that I executed this declaration on August / , 2012 1n Oakland,

Califomia.
Arthur A. Hartinger
1943709.1
9 _
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Argument in Favor of Measure B

Annual retirement costs skyrocketed from $73 million to $245
million over the last decade, causing service cuts throughout the
city. The City’s share of retirement costs exceeds 50% of
payroll, far more than the 6.2% of payroll private employers pay
for social security. Retirement costs consume more than 20% of
the general fund and are projected by independent actuarles to
increase for years. This is unsustalnable

Many city retirees receive more than $100,000 per year plus
healthcare benefits.

Future generations of taxpayers will have to pay billions of
dollars for unfunded liabilities created by the retirement plans.

Measure B would protect retirement benefits already earned by
current employees but would reduce the cost to the city by making
changes going forward. It would not cut current payments to
retirees. It would prohibit spiking of pension benefits.

Current city employees will pay a larger share of the cost of
retirement benefits, a step already taken by over 200 California
cities. New employees and the city would share the cost of
retirement benefits with a 50/50 match in a new lower-cost plan.
Over 100 California cities have adopted lower-cost plans for new
employees.

City employees are présently paying less than 1/4 of the cost of
their retirement benefits. Private sector employees usually pay
.1/2 of the cost. .Measure B will require current city employees
to pay more than 1/3 of the cost of their retirement benefits and
new city employees to pay 1/2 of the cost of their retirement
benefits.

The City Charter gives the voters the right to change retirement
benefits, The city will seek judicial review before changes are
implemented to minimize legal disputes.

Mayor Reed, Vice Mayor Nguyen, and Councilmembers Constant,
Herrera, Liccardo, and Oliverioc support Measure B.

Vote yes on Measure B for pension reform.
www.saniogefiscalreforms.com




Signatories

Chuck Reed, Mayor of San Jose

Matthew Mahood, President & CEO, San Jose Silicon Vailey Chanber
Commerce ’ '

John Roeder, President, Santa Clara County Taxpayers Association
Suzanne Salata, San Jose Small Business Owner

Fernando R. Zazueta, Attorney at law

of



EXHIBIT B



Re tal to Argument Against 1 ‘jure B

Measure B follows California law. The California Constitution
grants the City authority to change employee compensation. The
City Charter gives voters the right to change retirement
benefits. The Municipal Code allows the City to require
employees to pay more for retirement benefits, which is an
element of Governor Brown’s pension reforms and was recommended
by the Santa Clara County Grand Jury. ' :

Governor’s Proposal:
http://gov.ca. qov/docs/Twelve Point Pension Reform 10.27.11. Ddf

Grand Jury Report:
http://www.scscourt . org/court d1v1510nsf01v11/cq1/2010/Clt1esMus
rReinInUnsustainableEmploveeCosts . pdf

Measure B would also allow employees who wish to pay less for
retirement benefits to choose a lower cost optional plan that
gaves them and the City meoney.

Upon voter approval of Measure B, the city will immediately seek
a judicial review to minimize the cost of legal disputes. See
the legal opinion of outside counsel:

http://www.sanjoseca. qov/mavor/qoalsXbudqet/PDF/MeversNavePubllc_
LegalOpinion.pdf

A Stanford report found that San Jose public safety retirees'
average annual pension benefit ($90,612) is the highest of any
independent pension system in California.

http://siepr.stanford. edu/svstem/f11es/shared/pubs/napers/pdf/Na
tion More Pension.pdf

The City Auditor found that disability retirements among San
Jose's sworn employees are considerably higher than other
jurisdictions and 67% of fire retirees were receiving disability
retirement payments. Some employees granted disability
retirements were working full time in their regular job right up
to when they separated from the City. The Auditor recommended
the City Charter be amended to reform the system.
http://www.sanjoseca.gov/auditor/AuditReports/1102/1102.pdf

The City engaged in hundreds of hours of negotiations with 11
employee unieons, including 20 sessions with state mediators, but
was unabkle to reach agreement on language for Measure B.

Vote yes on Measgure B.
www.sanjosefiscalreforms.com

Rebuttal to Argument Against Measure B
Order of Signers



Marcia Fritz, Prédident, Ccalifornia Foundatiua for Fiscal
Responsibility

Dakin Sloss, Director, California Common Sense
James Duran, Chair, Hispanic Chamber of Commercé, Silicon Valley

‘Brian J. Blach, Pension Consultant

Donald P. Gagliardi, Attorney at Law
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COUNCIL AGENDA  3/6/12
T ITEM 3.5

e | I
SAN JOSE __ Memorandum.

CAPITAL OF SILICON VALLEY"

TO: MAYOR AND CITY COUNCIL FROM: Councilmember Sam Liccardo

SUBJECT: REVISED RETIREI\lENT'I : DATE: - March 6, 2012
REF?RM BALLOT MEAURE B '
weeroven: | Lt A Gt

RECOMMENDAT {&s m/ - - .
Should the conternplafed " measure be approved by the voters, no later than immediately upon

the certification of the passage of the measure by the Registrar of Voters, direct the City Attorney to
file an action for declaratory refief in the trial court of competent jurisdiction. In filing the. action,

~ the City shall seek a judicial determination of whether the City may adjust the compensation of -
current employees through additional retirement contributions or pay reductions. ' '

BACKGROUND _ o . _
The City has fairly and fully pegotiated the proposed ballot measure over the last 9 months in
accordance with governing law, including the Seal Beach decision. Throughout that time, the =
Council has assiduously considered the legal opinions of the City Atiorey and outside counsel, and
has carefully evaluated the arguments posed by atfomeys representing our unions.

The Council has very good reason to believe that the proposed ballot measure will survive a legal
* challenge. Our unions’ attorneys have asserted that the ¢ourts will not abide by an approach in which
City can prod an-employee to make the election to choose a lower tier of benefits, by requiring -
payment of a larger contribiition to the plan if the employee declines to do so. Through the last nine
months, we have seen ten of our eleven bargaining units propose voluntary “opt-in™ plans with
reduced benefits, seemingly concedirig the legality of the use of VEP’s in the City’s current proposal.
Three of the unions have proposed to “encourage” that election of a lower tier-of benefits by reducing
compensation for those who decline to “opt in.” Two more unions have even proposed to mandate
increasingly severe reductions in pay if a specific percentage of other employees in the same
bargaining unit decline to choose the alternative tier of benefits. We also know that in the months
prior to these negotiations, several unions agreed to increase employee contributions to their
- unfurided liabilities. Our unions’® own actions and proposals appear to validate the lawfulness of the

proposed reforms before us. g ‘

While I would not be voting to put a measure on the ballot if | did not fec! confident of its fawfulness, -

it is obviously not a view shared by all of my colleagues. I propose that we approve a resolution to
_ensure that we scek a Jegal blessing fron a state Superior Court or a U.S. District Court immediately

upon passage of the measure, ) - ' :
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Case5:12-  2904-LHK Documentl0 Filed0gé 12 Pagel of 2

JOHN McBRIDE, ESQ., SBN 36458
jmcbride@wmprlaw.com

CHRISTOPHER E. PLATTEN, ESQ., SBN 1 11971
cplatten@wmprlaw.com

MARK S, RENNER, ESQ., SBN }210{)8
mrener{@wmpriaw.com _
WYLIE, MCBRIDE, PLATTEN & RENNER
2125 Canoas Garden Avenue Suite 120

San Jose, CA 95125

_ Telephone 408.979.2920

Facsithile: 408.979.2934

Attorneys for Defendant
San Jose Firefighters, IAFF Local 230

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA, SAN JOSE DIVISION

CITY OF SAN JOSE, | : Case No. C12-02904 LHK PSG

Plaintiff, N
| DECLARATION OF CHRISTOPHER E.
Vs, PLATTEN IN SUPPORT OF SAN JOSE

| FIREFIGHTERS L A.F.F, LOCAL 230°S ET

It SAN JOSE POLICE OFFICERS’ | AL, MOTION TO DISMISS

ASSOCIATION; SAN JOSE FIREFIGHTERS,
I.AFF. LOCAL 230; MUNICIPAL

EMPLOYEES’ FEDERATION, AFSCME, { Date:  October 4, 2012

LOCAL 101; CITY ASSOCIATION OF Time: 1:30 p.m. o

MANAGEMENT PERSONNEL, IFPTE, Ctem: 8 _

LOCAL 21, Judge: Hon. Lucy H. Koh
Defendants.

1, Christophfer E. Piatten, declare:
1. I am one of the attomeyé for defcndants San Jose Fireﬁghtefs, IAFF Local 230 and |
City Association of Management Personnel, IFPTE, Local 21. [ am also one of the attorneys who
filed the lawsuit entitled Sapien, et al v. City of San Jose, et al. on June 7, 2012 (See RIN No. 1).

The individual named plaintiffs in that lawsuit are or were members of defendant San Jose

| Firefighters, IAFF Local 230. We have initiated discovery in these lawsuits.

2. [ am also one of the attorneys who filed the lawsuit entitled John Mukhar, ¢t al. v.

DECLARATION OF CHRISTOPHER E. PLATTEN 1M SUPPORT OF MOTION TG DISMISS: Case No C12-02504 LHK PSG i
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Case5:12-. 2904-LHK DocumentlQ Filed0€ 12 Page2 of 2

City of San Jose, et al. (See RIN No. 2), filed on June 16, 2012. The individual plaintiffs in that
lawsuit are of were members of and represented by Cily Association of Management Personnel, |

IFPTE Local 21, defendant herein.
3. I am one of the attomeys who filed the lawsuit entitied Harris, et al. v. City of San
Jose (See RIN No. 3). Each of the plaintiffs in that lawsuit are or were employed by the City of San

Jose, and arc or were members of and represented by Operating Engineers, Local 3, an employee

 association which has exclusive bargaining rights for its members with the City of San Jose.

4. As of the date of this declaration is signed I am informed and believe and thereon
declare neither Local 230 nor Local 21 have been served with process in this federal lawsuit.

5. Prior to the date the City Council voted to place Measure B on the ballof for the June

‘election in the course of negotiations on behalf -of Local 230 and Local_'ZE with representatives of

the City, I repeatedly advised these representatives that provisions of the proposed batlot measure

‘were fatally unconstitutional under both state and federal constitutions.

I declare under penalty of perjury that the foregoing is true and correct. Executed on June 26,

2012, at San Jose, California.

s/ Christopher E. Platten
CHRISTOPHER E. PLATTEN

136823 0\72279\pnd\deci platten dismiss.docx
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ASSOCIATION OF BUILDING,
* | MECHANICALAND ELECTRICAL
| INSPECTORS (ABMEY)

Vo L5
&k

AAKES SAN JOSERLAPERN

'August 30, 2011 .
VIA EMAIL & HAND DELIVERY

Honorable Mayor and City Councit
200 E, Santa Clara Street
.5an Jose, CA 95113 -

Dear Mayor.Reed and Council Members;*©

On August 10, 2011, tha Legisiative Council Bureau issued an opinion clearly stating
. that the Clty of San Jose does not have the authotlty to declare a Fiscal and Public -
Safety Emergency due to ongolng budget shortfalls. It further stated that charter

amendiments to ltmlt retirement benefits for cutrent clty em ployees and retirees ~ as
proposed [n the july 5, 2011 draft proposed ballot measure - would clearly violate
the Californla and United States Constitutions, This follows a similar opinion

+ released by the State Attorney General's office hightighting the lega! weakness of
the proposed State of Emergency. R

Given the overwhelming evidence that the City of San Jose lacks the legal authority
to ehact a State of Emergency and penslon measuras as proposed, we request that
you officiaily withdraw these proposals. .

We all recognlze the budget challenges facing the Clty of San Jose, and are unlted in
our commitment to addressing these Issues in a constructive, falr, open and legal
manner. Our goal Is to develop selutlons to the budgetary problems facing the city,
‘while simultaneously maintaining vital city services and protecting the rights of the
clty workforce. As'you are aware, we have made substantive proposals to address
unfunded penslon {labilitles, {ncluding the dévelopment of a 27 tler for new
employees, a cap on total penslon payouts, and trlggers to increase contribution
rates and ellinfnate some COLA's should funding fai! below 75%. These proposals
will greatly reduce the volatlity of pension. funding golng forward, and offers a
- shared sacrifica to ensure & healthy penslon plan, no




Contlnued efforts to advocate for proposals that clearly violate the California and
United States Constitutions is at best a distraction to developing real and realistic
solutions to the budget difficuitles, and at worst will result In defay, Increased
antagonlsm with your workforce, and costly fegal fights at the taxpayers expense.
To date, the Leglslative Councl] Bureau has stated your proposals are
unconstitutlonal, the State Attorney General's office has in dicated similar concerns,
and CalPERS has recently issued a report highiig hting the legal protectlons to which
cutfent workers and retirees are entitled. The only legal-argument supporting the
City proposals comes from a law Journal article authored by the same firm currently
under contract with the Clty to conduct labor negotations.

Should you continue with your advocacy for these suspect proposals, we bellave clty
- workers and a}] San Jose resldents deserve an explanation clearly articulating why
yoii believe the Leglislative Councli, State Attorney General’s office and CalPERS
.opiniens are alf in error, including your fegal justification and citatiens, Fallure to
provide such information can only be viewed as Indications that these proposals are
politlcally motivated, and evidence that the'Clty Is mote interested {n blaming
others for the challefiges we faceé, rather than working together to resolve the
budget issues and propetly serveall San Jose residents, '

We eagerly awalt your response.

Sincerely,
Tom Brim, President . 2 LaVerne S. Washington, President
Assoclation of Building, Mechanical Confidential Employees® Organization.(CEQ),
and Electrical Inspectors (ABMES AFSCME Local 101

~Dan Rodriguez, Busthess Representative Yolanda A. _Cr'uz, Prasident
International Brotherhood of ' < Municlpal Employees’ Organization (MEF),

Electrical Workers GBEW), Local 332 _ AFSCME Lecal 101

Wiiitam H. Pope, Business Representative
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Arthur A, Hartinger (SBN: 121521)
ahartinger@meyersnave.com
Linda M. Ross {SBN: 133874)
Iross@meyersnave.com

Jennifer L. Nock {SBN: 160663)
Jnock@meyersnave.com

Michael C. Hughes {SBN: 215694)
mhughes@meyersnave.com
MEYERS NAVE, RIBACK, SILVER & WILSON
555 12 Street Suite 1500
QOakland, Callfomla 94607 -
Telephone: (510) 808-2000
Facsimile: (510) 444-1108

Attorneys for Plaintiff
City of San Jose '

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA, SAN JOSE DIVI SION

CITY OF SAN JOSE, Case No. 5:12-CV-02904-LHK

Plaintiff, o
_ FIRST AMENDED COMPLAINT FOR
v. DECLARATORY RELIEF

[28 U.S.C. Section 2201 (a)]

SAN JOSE POLICE OFFICERS’

ASSOCIATION; SAN JOSE FIREFIGHTERS, | -
LAF.F. LOCAL 230; MUNICIPAL o |
EMPLOYEES® FEDERATION, ARSCME, | Complaint Filed: June 5, 2012

LOCAL NO. 101; CITY ASSOCIATION OF Trial Date: None Set
MANAGEMENT PERSONNEL, IFPTE, -
LOCAL 21; THE INTERNATIONAL UNION
OF OPERATING ENGINEERS, LOCAL NO.
3, and DOES 1-10.

Defendants.

INTRODUCTION
I. This declaratory relief action is brought to resolve a dispute arising under the
United States Constitution, inc]uding Article 1, § 10 -- the federal “contracts clause” -- and the 51
and 14 Amendments. Under 28 U.S.C. § 1367(a), this Court also has jurisdiction over the stafc
law issues presented by this action, because they are part of the same case or controversy as the

federal law issues. -

FIRST AMENDED COMPLAINT _ CASE NG. 5:12-CV-02904-LHK
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2. The City of San Jose (“the City”) is committed to providing services that are
essential to the quality of lifé and well-being of San Jose residents, including police protection;
fire protection; street maintenance; libraries; and community centers (“Essential City Services”).

3. The City’s ability to provide Essential City Services has been and continues to be
threatened by dramatic budget cuts caused m large part by the climbing and unsustainable cost of
employee benefit programs, exacerbated by the economic crisis. For example, in- the last few
years, City payments for employee retirement costs have dramatically increased, from $107
million in 2009-10, to $245 million in 201 I-IZ,_aﬁd are projected to be $319 million in 2014-15 -
approximately 24% of the City’s General Fund. In March 2012, Moody’s .downgraded San Jose’s -
general obligation and lease revenue bonds, in part because of San Jose’s “[{]ncreasing retirement
cost burden.” |

4. In this context, the City Council voted to piace Measure B on the ballot for the June
5, 2012 election. A true and correct copy of Measure B is attached hereto as Exhibit 1.

5. Measure B is intended to adjust post-el_nploymerit benefits in a manner that protects
thé City’s viability and public safety, atthe same time allowing for the continuation of fair post-
employment benefits for.the City’s workers. Without the reasonable cost containment provided in
Measure B, the economic viability of the City, and hence, the City’s employment benefit
programs, will be placed at risk. | | |

6. An actual controversy has arisen and now éxists between the parties relating to the
legality of Measure B for which the City desires a declaration of rights. A declaratory judgment is
necessary to confirm that Measure B does nof impair any vested rights, does not violate the
contracts clauses contained in the fedéral and state constitutions, and does not violate federal or
state due process guarantees, or any of the other légal rights claimed by defendants. This
judgment is necessary because the defendants contend, on behalf of their members, that Measure
B contains provisions that violate employee vested rights to certain retiremént contributions and
ben_eﬁts and is (all -or in part) a violation of the contracts clauses, federal aﬁd state due process

guarantees, and other laws.

FIRST AMENDED COMPLAINT CASE NO. 5:12-CV-02904-LHK
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7. The City contends that Measure B does not violate employee vested rights. Sac
Jose is a Charter City with “plenary authority” to provide in its Charter for the compensation of its
employees. The San Jose City Charter reserves the City’s right to create and amend the City’s
retirement plans. The City’s Charter and Municipal Code permit modification of employee '
contribution rates to the City’s retirement systems to defray unfunded liahilities as well as the
other changes contained in Measure B. City practices confirm this authority. For these reasons,
the City has retained the right for the Clty s voters to make changes to employee con’mbutlon rates
and to make the other changes contained in Measure B.

§ This action does not seek to recover any damages, attorneys’ fees or costs against
the defendants, or any employees or retirees who may be impacted in this action. This is solely an
action for declaratory relief to confirm the legality of Measure B, so that the Cnty can begm
implementing its provisions in good faith, '

9. The City Council reasonably and responsibly _anticipated this legal dispute at the
time it voted to place Measure B on the ballot, and thus incorporated a grace period into the
measure with respect to the increased employee contributions — the component of the Measure
with the most direct economic impact on employees. The grace period delays implementation of
increased pension contributions (which are an important component of the cost containment/
sustainability feature.s in Measure B) until Jurie 23, 2013. This grace period is intended to permit
adjudication of the legality of this component of Measure B before it impacts City employees

10, To 1mp1ement Measure B in its entirety, the City must develop adxmmstratwe
procedures and draft implementing ordinances for submission to the City Council. The City must
move expeditiously in these efforts, in order to implement the various provisions of Measure B.

11.  Inlight of the threat to Essential City Services, the express grace period referenced
above, and the need for the City to begin implementation of Measure B, it is urgent that the Court
swiftly adjudicate the legality of Measure B. The City asks this Court to place this matter on a
preferentia.l and expedited schedule to confirm that the changes enacted in Measure B are lawful,

and thus initially resolve the controversy.

FIRST AMENDED COMPLAINT CASE NO. 5:12-CV-02904-LHK
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PARTIES

12.  Plaintiff City of San Jose is a California municipal corporation, organized as a
Charter City under the California Constitution and laws of the State of California. The City.
provides its residents with essential services such as police protection, fire and emergency
response, libraries, parks and community centers. The City has provided its employees with a
generous variety of fringe benefits, including two defined beﬁeﬁt pension plans and retiree health
benefits, among other benefits. The City comprises various constituent boards and divisions,
including the Boards of Administratibn for the San Jose Police and Fire Department Retirement-
Plan and the Federated City Employees™ Retirement System.

13.  The San Jose Police Officers Association (“SJPOA”) is an employee association |
that represeﬁts San Jose’s p(ﬂice' officers and negoﬁates'with tﬁe City over the wages, hours and
other terms and conditions of employment for its members. The SJPOA contends that all or part
of Measure B viglates the vés_tcd rights of SJPOA merhber;s to certain retirement and other post-
erﬁployment benefits, and is illegal for other reasons.

14, The San Jose Fire Fighters, LA F.F. Local 230 (“Local 230”) is an employee
aséociation thaf represents San Jose’s firefighters and negotiates with the City over .wages,. Houré
and other terms and conditions of employment for its members. Loﬁal 230 contends that all or
part of Measure B violates the vested rights of Local 230 members.to certain retirement and other
post-employment benefits. | |

15.  The Municipal Employees Federation (“MEF”), AFSCME, Local 101, isan
employee organization that represents a wide range of City employees and negotiates ﬁvith the City
over wages, hours and other .terms and conditions of emﬁloymer_lt for its members. MEF contends
that all or part of Measure B violates the vested rights of its members to certain retirement and
other post-employment benefits. |

16.  The City Association of Management Personnel, IFPTE, Local 21 (“CAMP”) is an
employee organization that represents City maﬁagement level employees and negotiates with the
City over wages, hours and other terms and coriditions of employment for its members. CAMP
contends that all or part of Measure B violates the vested rights of its members to certain

4
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retirement and other post-employment benefits.

17.  The Intemnatiooal Umon of Operatmg Engineers, Local No. 3 (“Local No. 3”), is an
entployee orga.mzatlon that represents City einployees and negotiates with the Clty OVver wages,
hours and other terms and conditions of employment for its members. Local No. 3 contends that
all or part of .Measure B violates the vested rights of its members to certain retirement and other
post-employment benefits. _ .' |

18.  The true names and capacities of defendants sued as DOES 1 through 10 are
unknown to Plaintiff. DOES 1 through 10 are named as defendants because Plaintiff is ignorant of
the names or identities of other parties who contend that all or part of Measure B violates their
vested rights to retirement and other post-employment benefits or is illegal for other reasons.
Plaintiff will amend this complaint to identify their names and capacities when Plaintiff becomes
aware of them.

JURISDICTION AND VENUE

19.  This Court has subject matter jurisdicﬁon over this matter because one or more of
the disputes concerning Measure B arise under the federal Constitution. Further, Plaintiﬂ’s’
contentions conceming the parallel provisions in the California Constitution arise from the same
transactions or occurrences as the federal claims. The Court has personal Junsdlctmn over the
parties because they are located and conduct business in th_is judicial district and this action arises
from conduct occurring in the City of San Jose.

20.  Venue is proper in this district and this division because the City and Defendants
are located in this district and division.

INTRADISTRICT ASSIGNMENT

21.  Plaintiff City of San Jose is located in Santa Clara County. Defendants are

employee organizations that represent City of San Jose employees affected by Measure B and on

information and belief have offices located in Santa Clara County.

FIRST AMENDED COMPLAINT CASE NO. 5:1 2-CV-02904-LHK




]

o0 =1 Sy R et

10

11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

Case5:12-¢  J904-LHK Document33 Filed07. .2 Page6 of 12

GENERAL ALLEGATIONS

22. - The City of San Jose provides generous retirement and post-employment benefits

for its employees. The City provides two defined benefit pension pléns for its employees, one for

police and fire employees (“Police and Fire Plan™), the other for all other “miscellaneous”
employées (“Federafed Plan™), described generally as follows. Under the Police and Fire Plan, an
employee can retire at age 50 with 25 years of service, at age 53 with 20 years of service, or at any
age with 30 years of service. The employee receives 2.5% of final compensation fof each of the
first 20 years of service. For each year over 20 years, police receive an addiﬁonal 4%. After 20
years, fire fighters receive 3% for all years of service. Police and fire empioyegs receive monthly
payments constituting up to 90% of their final monthly compensation and a yearly COLA of 3%
per year.

23.  Under the Federated Plan, an employee can retire at age 55 with 5 years 6f servibe’
or at any age with 30 years of service. The employee receives 2.5% of final compensation for
each year of service, and receives nionthly payments constituting up to 75% of final monthly
ébmpensation, and a yearly COLA of 3% per year.

24,  The City’s yearly cost of pay for employee retirement benefits has dramatically
increased, and has thus negatively impacted the City’s ability to provide Essential City Services.
The increase in pension costs is attributable to enha_nced retirement benefits, increaéed employee .
salaries, and the downturn in the financial markets,

25.  Between Fiscal Years (“FY™) 1998-99 to 2009-10, the City’s annual éontributions
for pension and retiree health benefits increased from approximately $54 million to $107 million.
(City Auditor Report, “Pension Sustainability: Rising Costs Threaten The City’s Ability to
Maintain Service Levels,” pp. 18-22,) For FY 2012-13, the City’s annual costs are projected to be
$245 million, with contribution rates of 66% for police and fire and 52% for Federated employees.
By FY 2014-15, the City’s. annual contribution are projected to be $319 million, with contribution
rates of more than 78% of payroll for police and fire and 65% of payroll for.Federated employees.
(City of San Jose, Future Retirement Costs Study Session, March 29, 2012.)

FIRST AMENDED COMPLAINT CASE NQ. 5:12-CV-02904-LHX
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26.  Because of rising retirement costs, the City has been forced to lay off employees
and reduce services. In the last few years, staffing has been reduced as follows: police officers -
(22%), fire department (1 3.5%) (before restoration from federal graht‘s), library staff (26%), and
parks and recreation staff (35%). These cuts have resulted in fewer police patrols, an increase in
violent crime, and reduced fire, library, parkﬁ and other éommunity services. (“Fiscal and Service
Level Emergency Report; An Evaluation of Conditions in the City of San Jose,” Appendix A —
Impacts on Services, pp. 270-271, 289-290, 293, 297, 309-310.) . |

27. On March 6, the City Council voted to call an election on June 5, 2012 “for the
purpose of vqtin.g on a ballot measure to afnend the San Jose City Charter to add a new Article
XV-A.” As presented to the voters, Measure B reads: “PENSION MODIFICATION. Shall the
Charter he amended to modify refirement benefits of City employees and retirees by: incréasing_ :
employees’ .contributions, establishing a voluntary reduced pension plan for current employees,
establish pension cost and benefit limitations for new employees, modify disability retirement
procedures, tempbraﬂly suspend retiree COLAs during emergencies, require voter approval for
increases in future pension Bencﬁts.“ |

| 28,  Measure Bis entitled “The Sustainable Retirement Benefits and Compensation
Act” The “Fiﬁdings” for the Act state that the City’s ability to provide its ciﬁzéns with “Essential
City Services” - such as police and fire protection, street maintenance and libraries - is
threatened by budget cuts. (Section 1501-A.) The stated “Intent” of the Act is fo “ensure the City
can provide reasonﬁblc _and sustainable post-employment benefits while at the same time
delivering Essential City Services.” (Section 1502-A.)
.29, - Measure B contains the follnwing provisions, among others:
A.  Employee Contribution Rates (Section 1506-A).

Beginning June 23, 2013, the Actrequires that the compensation of current employee.s be
adjusted to defray the unfunded liabilities in their pension plans. The Act requires employees to
make additional contributions to the retirement system in increments of 4% of pensionable pay per
year up to a maximum of 16% of pensionable pay per year, but no more than 50% of the costs per

year to amortize any pension plan unfunded liabilities. The adjustments in compensation will be

' 7
FIRST AMENDED COMPLAINT _ CASENO. 5:12-CV-02904-LHK
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ﬁeated as additional retirement contributions to employees’ retirement accounts.
B. VEP (Section 1507-A).

Under the Act, as an alternative to having their pay adjusted, emp]byees may voluntarily
opt into a “Voluntary Election Program.” Under this program, employees retain their yearly .
accrual rate fof years already served (2.5% per year Federated and 2.5%, 4% Police and Fire),
retain their maximum retirement benefit as a percentage of pay (75% Fedérated, 90% f’dlice and
Fire), pay employee contributions bas.éd on the existing Charter formula, but do not pay for any
unfunded liability. |

_ In exchange for no reduction in pay, the VEP provides a different pension plan. The VEP
reduces the accrual rate for future service (2% per year), raises the e]igibillity age for retirement
over 't:ime (55 to 62 for miscellaneous, 50 to. 57 for safety), limits cost of living adjustments to a
maximum of 1.5% based on the CPI, and requires “final compensation” to be determined hy an
average of the three highest years of pay instead of one, among other changes.

| Implementation of the VEP is contingent upon IRS approval. Unless and unti] the VEP is
implemented, employées are subject to the pay adjustment in Section 1506-A.
| C. Disability Retirements (Section 1509-A).

Under the Act, to receive a disability retire_rrient,' City emp'loyees “must be incapable of
engaging in any gainful employment for the City, but not yet eligible to retire.” City employees
are considered “disabled” if they “cannot do the wbrk they did before” and “cannot perform any
other jobs described in the City’s classification plan” or in the case of safety employees, “cannot
perform any other jobs descrihed in the City’s classification plan in the employee’s department.”
Determinatioﬁs of disability will be made by an independent panel of medical experts apiaointed |

by the City Council, with a right to appeal to an administrative law judge.

D.  Emergency Measures to Contain Cost of Living Adjustments
(Section 1510-A).

Under the Act, if the City Council “adopts a resolution declarin g a fiscal and service level
emergency, with a finding that it is necessary to suspend increases in cost of living payments to

retirees,” the City may temporarily suspend cost of living adjustments in whole or in part for up to

: : 8
FIRST AMENDED COMPLAINT : CASE NO. 5:12-CV-(02904-LIK
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five years.
| E. Supplemental Payments to Retirees (Section 1511-A).

The Act discontinues the Supplemental Retiree Benefit Reserve and returns its assets to the
appropriate retirement trust fund. Any supplemental payments to retirees may not be funded from
plan assets. |

F. Retiree Healthcare (Section 1512-A).
 The Act requires employees to contribute a minimum of 50% of the cost of retiree
healthcare, including both normal cost and unfunded liabilities.
G. Actuarial Soundness (Section 1513-A).

The Act requir_eé that all ret:iremént plans be subject to actuarial analysis before adoption,
that all plans be actuarially sound, and anicu]étcs broad objectives for the City's Iretirement'
boards. |

' H.  Savings (Section 1514-A).

In the event a court determines that Section 1506-A is illegal, then to the maximum extent
permitted by law, an equivalent amount of savings shall be obtained through pay reductions,
which shall not exceed 4% per year, capped at a maximum of 16% of pay. The Act includes
additional provisions for severance of any provisions that are somehow found unenforceéble.

L Future Changes (Sections 1503-A, 1504-A, 1505-A).

The Act supersedes all other conflicting or inc.-:onsistent “wage, pension or post-
employment benefit provisions in the Charter, ofdinances, resolutions or other enactments.” The
Act reserves to the voters the right to consider any change “related to pension and other post-
employment beneﬁts.” Subject to the limits contained in the Act, the City Council has the
authority to take all actions n_ecéssa.ry to effectuate the Act, with a goal that implementing
ordinances hecome effective_by September 30, 2012, Many of the features of Measure B call for

ordinances to implement Measure B’s provisions.

FIRST AMENDED COMPLAINT ~ CASENO. 5:12-CV-02904-LHK
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FIRST CAUSE OF ACTION.
(Declaratory Judgment, 28 U.S.C. §2201(a))

30.  Plainfiff incorporates by reference all paragraphs set forth above as though fully set
forth herein. |

31.  Defendants have a.sserted that Measure B is illegal uﬁder federal and state law.
Plaintiff seeks a def:lamtory jﬁdgment that the following provisions of Measure B do not Violate:
the contracts clause of the United States Constitution, Article L §10; -the contracts clause of the
Califomia constitution, Article I, § 9; the takings clause of the 5™ amendment to the United States
constitution; the takings clause of the California constituﬁoﬁ, Arficle I, 19; the federal due process
guarantees of the 5™ and 14™ amiendments to the United States constitution; state due procesé
guarantees of the California constitution, Article I, section 7; the right fo petition government
under the federal and state constituﬁoﬁs; separation of powers under the California constitution,
Article 1], secﬁoﬂ 3; breach of contract; violation of the Meyers-Milias-Brown Act, California
Government Code section 3500 et seq.; promissory estoppel; and violation of the California
Pension Protection Act, California constitution, Article XV, section 17:

A, Section 1506-A, Employee contribution rates.

Section 1507-A, Voluntary election program (“VEP”),
.Section 1509-A, Disability r_etirement. |
Section 1510-A, Emergency measure to contain COLAS.
Section 151 1-A, Supplemental retiree benefit reserve. |
Section 1512-A, Employee contributions towards retiree healthcare.

Section 1513-A, Actuarial soundness.

o ®myg oW

Section 1514-A, Savings through compensation adjustment.

Lo}
*

Sections 1503-A, 1504-A, 1505-A, Limits on future changes to retirement
benefits.

32.  Anactual controversy over the legality of Measure B has arisen between the City
and Defendants. The City contends that the employee compensation, contributions and benefits

affected by Measure B are not vested contractual rights under the City’s Charter, Municipal Code

10
FIRST AMENDED COMPLAINT CASE NO. 5:12-CV-02904-LHK
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aﬁd past practices, and that each and every provision of Measure B is authorized under federal and
state law. Defendénts contend that some or all of the employee compensation, contributions and
benefits affected by Measure' B are vested contrac’tué.l rights and that parts or all of Measure B
violate their constitutional and other rights.

33. A judicial decision is necessary to determine whether Measure B can be
implemented to change the benefits addressed in the Measure. The decision is urgently needed
because the Measure provides that employees will begin paying the increased contribution rate as
of fﬁne 23, 2013, and because if the Measure is invalidated, the City must move quickly to reduce
personnel costs by other methods such as layoffs and further reductions in services,

34.  This suit seeks this Court's ruling declaring that the City may implement Measure

PRAYER

WHEREFORE, Plaintiff City of San Jose prays for relief as follows:

1.  Fora judicié.l declaration under 28 fI.S.C. § 2201(a) (The Declaratory
Relief Act) that Measure B does not violate the contract clauses of the
federal or state constitutions, the takings clause of the federal and state
constitutions, federal or state constitutional rights to due process, the right
to petition govemment; sepafation of powers, the Meyefs-Nﬁlias-Brown
Act, prom_isso_ry estoppel, or the California Pension Protection Act, doe§ not
breach any contracts between the City and its current and former |

~ employees, and does not impair any vested rights of the City’s current and

former employees; and

11
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2. For a judicial declaration that the City may implement Measure B as

enacted by the voters.

DATED: July 2, 2012

1925252.2

MEYERS, NAVE, RIBACK, SILVER & WILSON

By: /s!
Arthur A, Hartinger
Attorneys for Plaintiff
City of San Jose

12

FIRST AMENDED COMPLAINT

CASE NO. 5:12-CV-02904-LHK




EXHIBIT G



10
i
12
13

14

Case5:12-  2904-LHK Document50 Filedd: ., 12 Pagel of5

JOHN McBRIDE, ESQ., SBN 36458
imcbride@wmprlaw.com

CHRISTOPHER E. PLATTEN, ESQ., SBN 111971

cplattenfedwmprlaw.com

WYLIE, MCBRIDE, PLATTEN & RENNER
2125 Canoas Garden Avenue Suite 120

San Jose, CA 95125 :
Telephone:  408.979.2920

Facsimile: 408.979.2034

Attorneys for Defendant
City Association of Management
Personnel, IFPTE Local 21

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
CITY OF SANJOSE, | | Case No. C12-02904 LHK PSG
Plaintiff, ' _ |
| | DEFENDANT CITY ASSOCIATION OF
vs. MANAGEMENT PERSONNEL, IFPTE
o LOCAL 21’s ANSWER TO FIRST
SAN JOSE POLICE OFFICERS’ AMENDED COMPLAINT FOR

ASSOCTATION; SAN JOSE FIRERIGHTERS, | DECLARATORY RELIEF

17
18
19

20

1

22
23
24
25
26
27

28

[.AF.F. LOCAL 230; MUNICIPAL
EMPLOYEES’ FEDERATION, AFSCME,
LOCAL 101; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21; THE INTERNATIONAL UNION
OF OPERATING ENGINEERS, LOCAL NO.
3; and DOES 1-10,

Defendant.

Defendant City Association of Management Personnel, IFPTE Local 21 answers the

Amended Complaint on file herein as follows:
/11 |
H

1

Iy

CITY ASSOCIATION OF MANAGEMENT PERSONNEL, IFPTELOCAL 21’§ ANSWER TO FIRST AMENDED COMPLAINT FOR

DECLARATORY RELIEF: Case No.(C12-02604 LHK PSG
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I. .In answer to paragraph 2, Defendant denies that the City of San Jose is cominitted to

providing services that are essential to the quality of life and well-being but admits that the City of

San Jose is required to provide such services.

2. In answer to paragraph 3, based on the economic recession commencing iﬁ-2008 and |
its after effccts, Defendant is informcd_ and bclicves, and upon such information and belief, denies
that the City’s-ability to provide Essential City Services has been and continues to be threatened by
dramatic budget cuts caused in large part by the climbing and unsustainable cost of employee
benefit programs. Defendant is without sufficient in formatioﬁ to either admit or deny that in the last
few years, City payments for employee retirement costs have dramatically increased, and on that
basis denies that allegation, Defendant is without sufficient information to either édmit or deny that
in March, 2012 Moody’s downgraded San Jose’s general obligation and lease revenuc bonds, in part
because of San Jose’s “[ijncreasing retirement cost burden,” and on fhat basis denies that allegation.

- 3. In answer to paragraph 4, this answering Defendant admits that City Council voted to
place Measure B on thé June 5, 2012 ballot and that Exhibit | is a true and correct copy of said

Measure and denies thé balance of the allegatioﬁs of said paragraph. -

4. This answering Defendant denies the allegations of paragraph 5.
5. _This answering Defendant admits to allegations contained paragraph 6.
6. In answer to paragraph 7, this answering Defendant admits the allegation contained

in the first sentence of said paragraph and with this exception, denies each and every other allegation
contained therein. |
7. This answering Defendant admits the allegations contained in paragraph 8.

8. In answer to paragraph 9, this answering Defendant denies that the City Council

acted reasonably or responsibly. In answer to the balance of the allegations contained in paragraph

9, this answering Defendant does not have sufficient information or belief concerning the intent of
the City Council and on that basis denies the balance of péragraph 9.

9. This answering Defendant admits the allegations contained in paragraph 10.

10.  In answer to paragraph 11, this answering Defendant denies the existence of a “threat

to Essential City Services” and denies the need for preferential and/or expedited schedule and with
2

CITY ASSOCIATION OF MANAGEMENT PERSONNEL, IFFTE LOCAL 21'S ANSWER TO FIRST AMENOEO COMPLAINT FOR
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these exceptioné, admits the baiénce of the allegations in paragraph 11.

11.  In answer to paragraph 12, this answering Defendant denies that the San Jose Police
and Fire Department Retirement Plan and the Federated City Employees’ Retirement System or the
Boards of Administration thereof are constituent boar.ds or divisions of the City of San Jose and with
these exceptions, admits the balance of the alicgations contained in p-aragraph_ 12.

12.  This answering Defendant admits the allegations contained in paragraphs 13, 14, 13,
16,17, 19, 20, 21, 22 and 23. |

13.  In answer to paragraph 24, this answering Defendant is without sufficient
information to either admit or deny that the City’s yearly cost of pay for employee retirement
benefits has dramatically increased, and has thus negatively impacted the City’s ability to provide
Essential City Services and on that basis, denies that allegation. Based on the economic recession
commencing in 2008 and its after effects, Defendant is informed and believes, and ilpon such
information and belief, denies that the increase in pension costs is attributéble to enhanced
retirement benefits and increased employce salaries, but admits that the increase in unfinded
actuarially acerued liability pension costs is attributab le to the downturn in financial markets.

14. In énswer to paragraph 25, this answering Defendant admits that the City Auditor |
Report, “Pension Sustainability: Rising Costs Threaten The City’s Ability to Maintain Service
Levels,” pp.18-22 purports to set out the City’s annual contributions between Fiscal Years 1998-99
and 2009-10, however, Defendant is without sufficient information to either admit or deny the
accuracy of these figures, and on that basis denies the allegation. Based on statements contained in
the Mayor’s June 14, 2011 Budget Message, the Defendant is informed and believes, and on that
basis denies the remaining allegations in paragraph 25. |

15.  In answer to paragraph 26, bas¢d on the economic recession comﬁqencing in 2008
and its afier effects, Defendant is informed and believes, and upon such information and belief,
denies that the City has been forced to lay off employees and reduce services Bccausc of rising
retirement costs. Defendant is wifhout sufficient information to éither admit or deny the remaining
allegations in paragraph 26, and on that basis denics the allegations.

WA
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16.  This answering Defendant admits the allegations contained in p;aragraphs 27, 28, 29,

30, 31 and 32.

17.  This answering Defendant denies the allegations contained in paragraph 33.

AFFIRMATIVE DEFENSES

As an for affirmative defenses Defendant alle'ges:

First Affirmative Defense

That this action for declaratory relief is unwarranted and unnecessary due to the multiple
actions pending in the Santa Clara Coﬁnty Superior Court in which the constitutionality of Measure
B will be judicially determined.

Second Affirmative Defense

That this court should exercise its discretion and refiise to entertain this action brought under
28 US.C. §2201(a). \
Third Affirmative Defense

That the complaint herein seeks an -advisory opinion, only, which fails to state a cause of
action under 28 U.S.C. §220 (a).

Fourth Affirmative Defense

That this action should be barred by the doctrine of unclean hands because of the City’s
conduct in failing to make required contributions to the Retirement Plans and unduly influencing the
Boards of Administration of the Retirement Plans resulting in actuarially unsound retirement plans

which caused any threat to any ability of the City to essential services (if any exists).

Fifth Affirmative Defense
~ That there are pending state court actions;: Robert Sapien, et al. v. City of San Jose, Case No.
112CV225928; San Jose Police Ofﬁcers’ Association v'. City of San Jose, Case No. 112CV225926;
Tercsa Harris, et al. v. City of San Jose, Case No. 112CV226570; John Mukhar, et al. v. City of San
Jose, Case No. 112CV226574; and American Federation of State, County and Muni_cipal

Employecs, Local 101 v. City of San Jose, Case No. 112CV227864, in which the same stale
' 4

CITY ASSOCIATION OF MANAGEMENT PERSONNEL, IFPTE LOCAL 21'S ANSWER TO FIRST AMENDED COMPLAINT FOR
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constitutional issues are joined and in which the federal constitutional issues can be decided;

therefore, this action should be dismissed or stayed until final resolution of tﬁc state court

proceedings.
Dated: July 20, 2012 WYLIE, McBRIDE,
o PLATTEN & RENNER
/s/ John McBride
JOHN McBRIDE

Attorneys for Defendant
CITY ASSOCIATION OF MANAGEMENT
PERSONNEL, IFPTE LOCAL 21

L3023 72279 pndians amend comp IFPTE.docx

CITY ASSOCIATION OF MANAGEMENT PERSONNEL, IFFTE LOCAL 21§ ANSWER TQ FIRST AMENDED COMILAINT FOR .
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JOHN McBRIDE, ESQ., SBN 36458
imchride@wmprlaw.com

CHRISTOPHER E. PLATTEN, ESQ SBN 111971

cplattenf@wmprlaw.com
WYLIE, MCBRIDE, PLATTEN & RENNER
2125 Can'oas Garden Avenue Suite 120
San Jose, CA 95125
Telephone:  408.979.2920
Facsimile: 408.979.2934

Attorneys for Defendant :
The International Union of Operating Engineers,

Local No. 3
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION
CITY OF SAN JOSE, Case No. C12-02904 LHK PSG
Plaintiff, ' '
' .| DEFENDANT THE INTERNATIONAL
VS. UNION OF OPERATING ENGINEERS,
LOCAL NO. 3’s ANSWER TO FIRST

SAN JOSE POLICE OFFICIIRS’ AMENDED COMPLAINT FOR

ASSOCIATION; SAN JOSE FIREFIGHTERS, | DECLARATORY RELIEF
LLA.F.F. LOCAL 230; MUNICIPAL :
EMPLOYEES’ FEDERATION, AFSCME,
LOCAL 101; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21; THE INTERNATIONAL UNION
OF OPERATING ENGINEERS, LOCAL NO.
3; and DOES 1-10.

Defendant.

Defendant The International Union of Operating Engineers, Local No. 3 answers the
Amended Complaint on file herein as follows:
111
i
i
i

THE INTERNATIONAL UNION OF OPERATING ENGHNEERS, LOCAL NO. 3'8  ANSWER TO FIRST AMENOEO COMPLAINT FOR
DECLARATORY RELIEF: Case No.C12-02904 LUK PSG
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1. In answer to paragraph 2, Defendant denies that the City of San Jose is committed to
providing services that are essential to the quality of life and well-being but admits that the City of
San Jose is required to provide such services.

2. In answer to paragraph 3, based on the economic recession commencing in 2008 and
its after effects, Defendant is informed and believes, and upon such inforination and belief, denies
that the City’s ability to provide Essential City Services has been and continues to be threatened by
dramatic budget cuts caused in large part by the climbing and unsustainable cost of employee
benefit programs. Defendant is without sufficient information to cither admit or deny that in the last
few years, City payments for employee retirement costs have dramatically increased, and on that
basis denies that allegation. Defendant is without sufficient infornation to either admit or deny that
in March, 2012 Moody’s downgraded San Jose’s general obligation and lease revenue bonds, in part
because of San Jose’s “[i]ncreasing retirement cost burden,” and on that basis denies that allegation.

3. In answer to paragraph 4, this answering Defendant admits that City Council voted fo
place Measure B on the June 5, 2012 ballot and that Exhibit 1 is a true and correct copy of said

Measure and denies the balance of the allegations of said paragraph.

4. This answering Defendant denies the atlegations of paragraph 5.
5. This answering Defendant admits to allegations contained paragraph 6.
0. In answer to paragraph 7, this answering Defendant admits the allegation contained

in the first sentence of said paragraph and with this exception, denies each and every other .allegation
contained therein.

7. This answering Defendant admits the allegations contained in paragraph 8.

8. Tn answer to paragraph 9, this answering Defendant denies that the City Council
acted reasonably or responsibly. In answer to the balance of the allegations contained in paragraph
9, this answering Defendant does not have sufficient information or belief concerning the intent of
the City Council and on that basis denics the balance of paragraph 9.

5. This answering Defendant admits the allegations contained in paragraph 10.

10. In answer to paragraph 11, this answering Defendant denies the existence of a “threat

to Essential Cily Services” and denies the need for preferential and/or expedited schedule and with
2
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these exceptions, admits the balance of the allegations in paragraph L 1.

1.  Inanswer to paragraph 12, this answering Defendant denies that the San Jose Police
and Fire Department Retirement Plan and the Federated City Employees’ Retirement System or the
Boards of Adm inistraﬂon thereof arc constituent boards or d’ivisioné of the City of San Jose and with
theéc exceptions, admits the balance of the allegations contained in paragraph 12.

. 12.  This answefing Defendant admits the allegations contained in par_agraphs 13, 14,15,
16,17, 19, 20, 21, 22 and 23. |

13.  In answer to paragraph 24, this answeriﬁg Defendant is without sufficient
information to either admit or deny that the City’s yearly cost of pay for employce retirement
benefits has dramatically increased, and has thus negatively impacted the City’s ability to provide
Essential City Services and on that basis, denies that allegation. Based on the economic receésion
commencing in 2008 and its after effects, Defendant is informed and believes, and upon such
information and belief, denies that the increase in pension costs is attributable ‘to enhanced
retirement -benefits and increased employee salaries, but admits that the increase in unfunded
actuarially accrued liability pension costs is attributable to the downturn in financial markets.

14.  In answer to paragraph 25, this answering Defendant admits that the City Auditor
Repért, “Pension Sustainability: Rising Costs Threaten The City’s Ability to Maintain Service
Levels,” pp.18-22 purports to set out the City’s annual contributions between Fiscal Years 1998-99
and 2009-10, however, Defendant is without sufficient information to either admit or deny the
accuracy of these figures, and on that basis denies the allegation. Based on statements contained in
the Mayof’s June 14, 2011 Budget Message, the Defendant is informed and believes, and on that
basis denies the remaining allegations in paragraph 25. |

15.  In answer to paragraph 26,. based on the economic recession commencing in 2008
and its afler effects, Defendant is informed and believes, and upon such information and belief,
denies that the City has been forced to fay off employees and reduce services because of rising
retirement costs. Defendant is without sufficient information to either admit or deny the remaining
allegations in paragraph 26, and on that basis denies the allegations.

VA
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16.  This answering Defendant admits the allegations contained in paragraﬁhs 27, 28, 29,

30, 31 and 32.

17. This answering Defendant denies the allegations contained in paragraph 33.

AFFIRMATIVE DEFENSES

As an for affirmative defenses Defendant a!legcs:

Firsgt Affirmgtive Defense

That this action for declaratory relief is unwatranted and unnecessary due to the multiple

actions pending in the Santa Clara County Superior Court in which the constitutionality of Measure

‘B will be judicially determined.

Second Affirmative Defense
That this court should exercise its discretion and refuse to entertain this action brought under

28 U.S.C. §2201(a).
. Third Affirmative Defense

That the complaint herein secks an advisory opinion, only, which fails to state a cause of

action under 28 U.S.C. §220 (a).

Fourth Affirmative Defense

That this action should be barred by the doctrine of unclean hands because of the City’s
conduct in failing to make required contributions to the Retirement Plans and unduly influencing the
Boards of Administration of the Retirement Plans resulting in actuarially unsound retirement plans

which caused any threat to any ability of the City to essential services (if any exists).

- Fifth Affirmative Defense
That there are pendilig state court actions: Robert: Saiaien, et al. v. City of San Jose, Case No.
112CV225928; San Jose Police Officers’ Association v. City of San Jose, Case No. 112CV225926;
Teresa Harris, et al. v, City of San Jose, Case No. 112CV226570; John Mukbar, et al, v. City of San
Jose, Case No. 112CV226574; and Amcrican Federation of State, County and Municipal

Employees, Local 101 v. City of San Jose, Case No. 112CV227864, in which the same state
4
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constitutional issues are joined and in which the federal constitutional issues can be decided;

therefore, this action should be dismissed or stayed until final resolution of the state court

proceedings.
Dated: July 20,2012 WYLIE, McBRIDE,
PLATTEN & RENNER
/s/ Johrn McBride
JOHN McBRIDE

Attorneys for Defendant
THE INTERNATIONAL UNION OF OPERATING
ENGINEERS, LOCALNO.3 .

10230472279 padians amend comp OE3.docx
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JOHN McBRIDE, ESQ., SBN 36458
imcbride@wmprlaw,com

CHRISTOPHER E. PLATTEN, ESQ., SBN 111971

cplatten@wmprlaw.com

WYLIE, MCBRIDE, PLATTEN & RENNER
2125 Canoas Garden Avenue Suite 120

San Jose, CA 95125

Telephone:  408.979.2920

Facsimile: 408.979.2934

Aftorncys for Defendant
San Jose Firefighters, .A.F.F. Local 230

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
CITY OF SAN JOSE, ' Case No, C12-02904 LHK PSG
Plaintiff, B
. 'DEFENDANT SAN JOSE FIREFIGHTERS,
vs. _ : LA.F.F. LOCAL 230’s ANSWER TO FIRST
AMENDED COMPLAINT FOR
SAN JOSE POLICE OFFICERS’ DECLARATORY RELIEF

ASSOCTATION; SAN JOSE FIREFIGHTERS,
LA.F.F. LOCAL 230; MUNICIPAL
EMPLOYEES’ FEDERATION, AFSCME,
LOCAL 101; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21; THE INTERNATIONAL UNION
OF OPERATING ENGINEERS, LOCAL NO.
3: and DOES 1-10,

Pefendant.

Defendant San Jose Firefighters, LAFF. Loéal 230 answers the Amended Complaint on file
herein as follﬁws:
Iy
Iy
1
1

SAN JOSE FIREFIGHTER, LA F.F. LOCAL 230°s ANSWER TQ FIRST AMENDED COMPLAINT FOR DECLARATORY RELIEF: Case
No.C12-02904 LHK PSG
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i. In answer to paragraph 2, Defendant denies that the Cily‘of‘San Jose is committed to
providing services that are essential to the quality of life and weil-being but admits that the City of
San Jose i‘s required to provide such services.

2. Tnanswer to paragraph 3, based on the economic recession commencing in 2008 and |
its éﬁer effects, Defendant is informed and believes, and upon such information and belief, denies
that the City’s abilify to provide Essential City Serw;iges has been and continues to be threatehed by
dramatic budget cuts causéd in large part by the climbing and unsustainable ‘cost of employee
benefit programs. Defendant is without sufficient information to either admit or deny that in the last
few years, City paymeﬁts for employee. retirement costs have dramatically increased, and on that
basis denies that allegation.' Defendant is without sufficient information to either admit or deny that
in March, 2012 Moody’s downgraded San Jose’s general obligation 5nd lease revenue bbnds, in part
because of San Jose’s “[i|ncreasing retirement cost burden,” and on that basis denies that allegat.ion.

3. in answer to paragraph 4, this aﬁswering Defendant admits that City Council voted to
place Measure B on the June 5, 2012 ballot and that Exhibit 1 is a true and correct copy of said

Measure and denies the balance of the allegations of said paragraph.

4. This answering Defendant denies the allegations of paragraph 5.
" 5. This answering Defendant admits to allegations contained paragraph 6.
6. In answer to paragraph 7, this answering Defendant admits the allegation contained

in the first sentence of said paragraph and with this exception, denies each and every other allegation
contained therein. |

7. This answering Defendant admits the allegations contained in paragraph 8.

8. In answer to paragraph 9, this answering Defendant denies that the City Council
acted reasonably or responsibly. In answer to the balance of the allegations contained in paragraph
9, this answering Defendant does not have sufficient information or belief concerning the intent of
the City Council and on that basis denies the balance of paragraph 9. |

9. This answering Defendant admits the allegations contained in paragraph 10.

| 10.  In answer to paragraph 11, this answering Defendant denies the existence of é “threat

to Essential City Services” and denics the need for preferential and/or expedited schedule and with
) 2

SAN JOSE FIREFIGHTER, I.A.F.F. LOCAL 230's ANSWER TQ FIRST AMENDED COMPLAINT FOR DECLARATCRY RELIEF: Case
No.C12-02904 LHK PSG i
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these exceptions, admits the balance of the allegations in paragraph 11.

1. Inanswer to paragraph 12, this answering Defendant denies that the San Jose Police
and Fire Department Retirement Plan and the Federated City Employees’ Retirement System or the
Boards of Administration thereof are constituent boards or dlivisions of the City of San Jose and with '
these exceptions, admits the balance of the allegations contained in paragraph 12. |

12.  This answering Defendant admits the allegations contained in paragraphs 13, .14, 15,
16,17, 19, 20, 21,22 and 23. | -

13. In answer to paragraph 24, this ahswering Defendant is without sufficient
information to cither admit or deny that the City’s yearly cost of pay for employee retirement
benefits has dramatically increased, and has thus negatively impacted the City’s ability to provide
BEssential City Services and on that basis, denies that allegation. Based on the economic récession
cominencing in 2008 and its afler effeets, Defendant is informed and believes, and upon such
information and belief, denies that the increase in pension eésts is attributable to enhanced
retirement benefits and_ increased employee salaries, but admits that the inerease in unfunded
actuarially acerued liab'ility pension costs is attributable to the downturn in financial markets.

| 14, In answer to paragraph 25, this answering Defendant admits that the City Auditor
Report, “Pension Susiainability: Rising Costs Threaten The City’s Ability to Maintain Service
Levels,” pp.18-22 purports to Iset out the City’s annual eontributions between Fiseal Years. 1998-99
and 2009-10, however, Defendant is without sufficient information to either admit or deny the
accuracy of these figures, and on that basis denies the allegation. Based on statements contained in
the Mayor’s Junc 14,2011 Budget Message, the Defendant is informed and believes, and on that
basis denies the remainin g allegations in paragraph 25. -

15. In answer to paragraph 26, based on thé econonyie recession commencing in 2008
and its after effeets, Defendant is informed and believes, and upon such information and _belief,
denies that the City has been foreed to lay off employees and reduce serviees because of rising
retirement costs. Defendant is without sufficient information to either admit or deny the remaining
allegations in paragraph 26, and on thét' basis denies the allegations.

WA

SAN JOSE FIREFIGIITER, LA FF. LOCAL 230°s ANSWER TO FIRST AMENOEDR COMPLAINT FOR DECLARATORY RELIEF: Case
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10
11
12
13
14
15
16
17
18
19
20
21
22

23

24 |

25

26

27

28

Casebi12-  2904-LHK Document49  Filedo. -12 Paged of 5

16.  This answering Defendant admits the allegations contained in paragraphs 27, 28, 29,

30, 31 and 32.

17.  This answering Defendant denies the allegations contained in paragraph 33.

AFFIRMATIVE DEFENSES

As an for affirmative defenses Defendant alleges:

First Affirmative Defense

That this action for declaratory relief is unwarranted and unnecessary due to the multiple
actions pending in the Santa Clara County Superior Court in which the constitutionality of Mt;asure
B will be judicially determined.

Sccond Affirmative Defense

That this court should exercise its discretion and refuse to entertain this action brought under

28 U.S.C. §2201(a).

Third Affirmative Defense

That the complaint' herein seeks an advisory opinion, only, which fails to state a cause of
action under 28 U.S.C. §220 (a). |

Fourth Affirmative Defense

That this action should be barred by the doctrine of _unolcan hands because of the City’s |
conduct in failing to make required contributions to the Retirement Plans and unduly influencing the
Boards of Administration of the Rctiremcnf Plans resulting in actuarially unsound retirement plans
which caused any threat to any abilify of the City to essential services (if any exists).

Fifth Affirmative Defense

That there are peﬁding state court actions: Robert Sapien, et al: v. City of San Jose, Case No.
112CV225928; San Jose Police Officers’ Association v, City of San Jose, Case No. 112CV225926;
Teresa Harris, et al. v. City of San Jose, Case No. ].!2CV2265_'?0; John Mukhar, et al. v. City of San-
Jose, Case No. 112CV226574;, and American Federation of State, County and Municipal

Employees, Local 101 v. City of San Jose, Case No. 112CV227864, in which the same state
4

SAN JOSE FIREFIGHTER, [ AF.F. LOCAL 230°s ANSWER TQ FIRST AMENDED COMFPLAINT FOR OECLARATORY RELIEF: Case
No.C12-02904 LHK P5G i




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Case5:12  J2904-LHK -Document49 Filed0 {12 Pageb5ofb

constitutional issues are joined and in which the federal constitutional issues can be decided;

therefore, this action should be dismissed or stayed until final resolution of the state court

proceedings.
Dated: July 20, 2012 WYLIE, McBRIDE,
: . PLATTEN & RENNER
/s/ John McBride
JOHN McBRIDE

Attorneys for Defendant
SAN JOSE FIREFIGHTERS LAFF., LOCAL 230

10230072279 pndvans amend comp Local 230 doex

5
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JOHN McBRIDE, ESQ., SBN 36458
jincbride@wmprlaw.com

CHRISTOPHER E. PLATTEN, ESQ., SBN 111971
cplatten@wmprlaw.com

MARK S. RENNER, ESQ., SBN 121008

mrenner@wmprlaw.com

WYLIE, MCBRIDE, PLATTEN & RENNER
2125 Canoas Garden Avenue Suite 120

San Jose, CA 95125

Telephone:  408.979.2920

Facsimile: 408.979.2934

Attomey for Defendant
San Josc Firefighters, JAFF Local 230

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFOR—NIA, SAN JOSE DIVISION

CITY OF SAN JOSE, Case No. C12-02904 LHK PSG
Plaintift,
. MEMORANDUM OF POINTS AND
vs. AUTHORITIES IN SUPPORT OF
MOTION TO DISMISS

SAN JOSE POLICE OFFICERS®
ASSOCIATION; SAN JOSE FIREFIGHTERS, | Date: October 4, 2012

LA.FE LOCAL 230; MUNICIPAL _ Time: 1:30 pm.
EMPLOYEES’ FEDERATION, AFSCME, Cam: § :
LOCAL 101; CITY ASSOCIATION OF Judge: Hon. Lucy H. Koh
MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21,
Defendants.
INTRODUCTION

By this motion defendants seek an order either dismissiﬁg_ or staying this action on the
principals sct forth in Younger v. Harris, 401'U.S. 37 (1971) as well as this court’s broad discretion
to rcﬁléc to enterfain an action for relief under the Declaratory Relief Act, as discussed and
explained by the United States Supreme Court i Wilton v. Seven Falls Co., 515 U.S. 277 (1995).

Claiming it faces an economic crisis the City Couneil of the City of San Jose (City) voted to

place Measure B on the ballot for the June 5, 2012 election. Measure B proposed amendments to the

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT QF MOTION TO DISMISS;
Case No C12-02904 LMK PSG
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San Jose City Charter making significant changes in the pension and medical benefits for existing

and retired employees of the City. These changes effect amendments to the City’s two retirement

‘plans: The 1961 San Jose Police and Retirement Plan and the 1975 Federated City Employee

‘Retirement -Plan. Representatives of the various employee associations representing the current

employees warned the City Council that the proposed amendments impaired vested contractual
rights of both current and. retired employees, to nd avail. |
In a blatant exercise of forum shopping, the City filed this action on June 5, 2012, before the
tesults of the eleﬁtion were known. Measure B was approved by the voters. In this action the City
seeks a judgment pursuant to the Declaratory Relief Act, 28 U.s.C. §2201(a), declaning that
Mecasure B passes muster under both the United States-and the California Constitutions.
There are presently pending in Santa Clara Superior Court three separate lawsuits in which

individual current and retired employees who are or were before retirement represented by either

San Jose Firefighters, YAFF Local 230 (Local 230) (a defendant herein), City Association of

Management Personnel_, IFPTE, Local 21 (Local 21} (a defendant herein), or Op'erating Engineers,
Local 3 (OE 3) (not a defendant herein). See Request For J gciiciai Notice (hereinafter RYN) Numbers
1, 2 and 3. These lawsuits were filed June 6, 2012, June 15, 2012 and June 15, 2012, respectively.
Each of these lawsuits name the City as the primary defendant. Each of these lawsuiis name as a
Necessary Party in Interest the 'Boar_ds of Administration for the respective Rctiremént Plans. The
relief sought in each of these state court actions includes a déclaratory judgment that the charter

amendments enacted as a result of the passage of Measure' B violate various provisions of the

California and Federal Constitutions because the measure impairs vested contractual rights of the

current and retired employees. Although the plaintiffs in the state court actions include parties not
named in the City’s lawsuit the fundamental issues are identical, to wit, the constitulionality of the
charter amendments. A fourth state court action filed by the San Jose Polic'e-O_fﬁccrs. Association (a
defendant herein) filed June 6, 2.012,' names both the City of San Jose and the B_oard of
Administration for Police and Fire Department Retirement Plan of City of San Jose as defendants.
(RIN No. 4) This lawsuit also seeks declaratory relief and injunctive relief to declare the provisions

of Measure B unconstitutional under the California Constitution and o enjoin implementation

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS; 2
Case No.C12-02904 LHK PSG
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thereof.
ARGUMENT
A. Authorltv For A Motion To DlS[ﬂlSS

The Ninth Circuit Court of Appcals has held that a motion to dlsmlss for reasons not

enumerated in FRCP 12(b} may be presented and such motions are subject to regular motion

{ preceding. Wyait v. Terhune, 315 E.3d 1108, 1119 (9ﬂl Cir. 2003); R::tza v. International

Longshoremen's & Warehousemen's Union, 837 F.2d 365, 369 (9" Cir. 1988). Here, given the
purpose of the motion as set forth below it is appropriate for this court to address the abstcntioﬁ
and/or refusal to proceed as carly as possible. |

B. This Matter Must Be Dismissed or Staved Under The Younger Abstention Doctrine.

In Younger v. Harris, supra, the court held that when there is a pending state court action in
which constitutional issues are present; or could be raised in that proceeding, a district court should
dismiss a federal lawsuit involving those same issues unless there are extraordinary circumstances
and provided the state court can adequately resolve the federal constitutiona] issues. 401 U.S. 37,
53-54. This decision was based upon the established public policy against federal court interference
with state court proceedings.

“This underlying reason for restraining courts of equity from
interfering with criminal prosecutlons is reinforced by an even more
vital consideration, the notion of ‘comity,’ that is, a proper respect
for state functions, a recognition of the fact that the entire co untry is
made up of a Union of separate governments and a continuance of
the belief that the National Government will fare best if the States

and their institutions are left free to perform their separate functions
in their separate ways.” 401 U.S. 44.

While Younger involved a lawsuit seeking to enjoin a state court criminal prosecution, the
principles set forth are applicable where there is a pending state court civil action and where the
federal suit seeks declaratory relief. Pennzoil Co. v. Texaco ne., 481 U.S. 1 (1987).

As the court explained:

Another important reasons for abstention is to avoid unwarranted
determination of federal constitutional questions. When federal
courts interpret state sfatutes in a way that raises federal

constitutional questions, “a constitutional determinafion is
predicated on a reading of the statute that is not binding on state

MEMORANDUM OF POINTS AND AUTHORITIES iN SUPPORT OF MOTION TO DISMISS; C 3
Case No.C12-02904 LHK PSG
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courts and may be discredited at any time - thus essentially
rendering the federal — court decision advisory and the litigation
underlying it meaningless. 481 U.S. 11 :

Although in Younger, the state proceeding was pending when the lawsuit for injunctive relief

was filed in federal court, the date of filing is not determinative.. The focus is on whether any

substantive action has taken place in the distriet court action, Hicks v. Miranda, 422 U.S. 332, 349
{1975).

“Neither Steffel v. Thompson, 415 U.S. 452, 94 S.Ct. 1209, 39
L.Ed.2d 505 (1974), nor ary other case in this Coust has held that
for Younger v. Harris to apply, the state criminal proceedings must
be pending on the day the federal case is filed. Indeed the issue has
been left open; and we now hold that where state eriminal
proceedings are begun against the federal plaintiffs after the federal
complaint is filed but before any proceedings of substance on the
merits have taken place in the federal court, the principles of
Younger v. Harris should apply in full foree.” 422 U.S, 349

The underlying principal in the Younger abstention doctrine is that federal courts should
maintain respect for state functions and not unduly interfere with the states good faith efforts to
enforce its own laws in its own courts. Younger, 401 U.S, 43-44.

Here the City secks to obtain a judgment in the district court that the amendments to the City

| Charter authorized by passage of Measure B do nof violate provisions of the California and Federal

‘Constitutions. The state court actions are mirror images of the City’s lawsuit; i.e., the state court

actions allege and seek a judieiat declaration that these amendments do violate both the California
and Federal Constitutions. (RIN No. 1, pgs. 10, 11, & 12; No. 2, pgs. 9, 10 & 11; No. 3, pgs. 9, 10 & |
11; and Ne. 4, pgs. 17-19)

The state courts have a longstanding history of adjudicating publie employee benefit fights in
the face of a publie employer’s attempted intrusion. See for example: Kern v. City of Long Beach,
29 Cal.2d 848 (1947) (public employee pension rights are vested); Allen v. City of Long Bea(_:h, 45
Cal.2d 128 (1955) (determining eonstitutional limits on médifying public émployee pension rights);
Beus v. Board of Administration of the Public Employees’ Retirement System, 21 Cal.3d 859 (1978)
(determining constitutional limits on modifying public employee pension rights); Pasadena Police

Officers Association v. City of Pasadena, 147 Cal.App.3d 695 (1983) (determining aimnendinents

MEMORANDUM OF POINTS AND AUTHORTTIES IN SUPPORT (F MOTION TG DISMISS; 4
Case No.(12.02904 LIIK PSG :
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limiting future pension benefits unconstitutionally impaired active and retired employees vested
contractual rights). Orange County Employees Association, Inc. v. County of Orange, 234
Cal.App.3d 833 (1991) (determining righf of retirees to health benefits). This long history includes

determination of vested employment rights under both the state and federal constitution. To aliow

| the City to proceed in faderal court would unduly interfere with the pending state court proceedings

contrary to the holding of Younger.

There can be no argument that the state court cannot adequately resolve all of the issues
presented in the City’s éomplain{ for declaratory judgment. The California couris have dealt with
these constitutional issues as noted above and comily “precludes any presumption that the stafe
courts will not safeguard federal constitutional rights.” Middlesex County Ethics Committee v.
Garden State Bar Assn, 457 U.S. 423, 431 (1982). Indeed the Ninth Circuit Court of Appeals
recently deferred to the California Supreme Court for clarification of public employee retirement
health benefits. Rerire_d Employees Association of Orangé County, Inc. v. County of Orange, 52
Cal.4th 1171 (2011).

There are no extraordinary circumstances that would justify interference by the district court
with the pending state court proceedings. Although solely by reason of its premature filing of the
complaint before Measure B became law, the City’s complaint was first {by one day) to be filed, that

is of no consequence. The decisive consideration is not the date of filing, but whether there have |

been any proceedings of conséquencc in the district court. Hicks, supra, 422 U.S. 332, 349. Indeed

at this time at least two of the defendants in the City’s lawsuit have been served. By way of contrast
the City has been served in the Sapien, et al, Mukhar, et al. and Harris' et al. and discovery has
commenced, (See RIN Nos. 5, 6 & 7 and Decl. of Christopher E. Platten) -

There are other facts and circumstances which support abstention. Foremost is the fact that
the City chose not to include the Boards of Administration of the two retirement plans as parties to
the action. The Boards of the City’s two Retirement Plans are independent entities which have
independent fiduciary duties to administer the Plans consistent with the constitutional rights of the
parlicipants and beneficiaries. Cal. C_ons{. Art. XVI §17. As such, these Boards have a direct

interest’ in the proper judicial determination of the important constitutional issues raised in this

>

MEMORANDUM OF POINTS AND AUTHORITIES TN SUPPORT OF MOTION TO DISMISS; 2
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action and the state actions where they are already joined as Necessary Partners in Interest

Fusther, if this federal court action were to prdceed it would be necessary and appropriate to
join herein the parties and the allegations in the state court actions which would further involve this
court in matters which arc of great importance to the state and traditionally dealt with in the stéte
judicial and/or administrati_ve systems.

Based on the foregoing and follswing the dictates of Younger, et al., this court must abstain
and either dismiss this proceeding outright or stay it pending conclusion of the state court
proceedings:

C. This Court Should Decline To Entertain This Action For Declaratory Relief.

The City’s complaint filed on June 3, 2012 contains but one cause of action. It seeks a
declaratory judgment that Measure B is constitutional under the Federal and California
Constitutions. The rclief is sought pursuant to the Declaratory Relief Act,

Relyiﬁg on Brillhart v: Excess Ins. Co. of America, 316 U.S. 491 (1942), the Supreme Court
in Wiltorn v. Seven Falls Co., 515 U.8. 277 .(1995) held that the Declaratory Judgment Act was an
enabling act givi ngl the district court broad diseretion to undertake, or not, a declaratory relief action.
Wilton, 5.15 U.S. 288.

“By the Declaratory Judgment Act, the Congress sought to place a
remedial arrow in the district court’s quiver; it creafed an
opportunity, rather than a duty to grant a new form of relief to
qualifying litigants. Consistent with the nonobligatory nature of the
remedy, a district court is authorized, in the sound exercise of its
discretion, to stay or te dismiss an action seeking a declaratory
judgment before trial or after all arguments have drawn to a close. In
the declaratory judgment context, the normal principle that federal
courts should adjudicate claims within their jurisdiction yields to
Qonsid[ggations of practicality and wise judicial administration.” 515
U.S. 288.

The court in Wilton granted certiorari to resolve circuit court conflict over whether the
restrictive standards for abstention set forth in the Colorado River case' applied to actions brought
under the Declaratory Judgment Act, Wilon, supra, 515 U.S. 281. It held those restrictive standards

did not apply. Jd. at 286.

! Colorado River Water Conservation Dist. V. United States 424 1.8, 800 (1976)

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS; 6
Case No.C12-02904 LHK PSO '
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The eourt noted that Brillhart “makes clear that the district court possesses broad discretion
in determining whether and when fo entertain an action under the Declaratory Judgment Act, even
when the suit otherwise satisfies subject matter Jjuri sdictidn_ prerequisites.” Id., 515 U.5. 282.

In exercising this broad discretion the district court must examine the scope of the pending

court proceedings, consider whether the claims of all of the parties can be adjudicated and whether

necessary parties have been joined. Jd. 515 U.S. 283.

Here if anything the scope of the state court procéédings are more far reaching than that of
the City’s complaint. Here, although the parties in two of the state actions are not the identical to the
parties in this action; they are aligned. The plaintiffs in Sapien, et al. are current and retired
firefighters who are or were currently represented by defendant Local 230. The plaintiffs in the
Mukhar are current or retired employees of the City and are or were represented by Local 21. This
action fails to include Local 3 and/or its members who are the plaintiffs i.n the Harris et al. action.
This action also does not include the Boards of Administration of the two retirément plans,

necessary parties of interest. As a result the claims of all the parties can best be adjudicated in the

| state court actions.

This court shouid also consider the status of the proceedings. Although pfematurely filed one
day before the Sapien, et al. v. City lawsuit — this federal action has not.progréssed (al least 2
defendants have yet to be served) nor have there been any pfoceedings of substance.

The court in Wilfon noted various factors to be considered by the court. These included the
existence of another lawsuit involving the same parties which provides the opportunity to litigate the
same issues, 515 U.S. 283, and suggested that a district court might be “indulging in gratuitous
interference” if it permitted the federal action to proceed.” -fbid. This interference need not be direct
as it was in Younger (secking to enjoin a state criminal prosecution); it is sufficient if the federal

action might have a preclusive effect on the state action. Gilbertson v. Albright, 381 F.3d 965, 976~

1978 (9™ Cir. 2004). Here a judgment in the City’s lawsuit could have a preclusive effect on the state

court actions.

Other matters this court should consider are the factors bearing on a the Younger abstention,

including: the state courts interest in overseeing and the long history of protecting public employee

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS; 7
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vested, contractual, rights; (supra) avoiding the possibility of piecemeal adjudication of issues; the
appareni forum shopping by the City and the City’s failure to name as Necessary Parties in Interest,
the Boards of Administration of the Federated Retirement Plan and the Police and Fire Retirement
Plans.

In recognition of the importance of the issues involved, the pendency of multiple state court
proccgdings,z the undisputable ability of full adjudication of all issues in the state court and the
disruption of the state court proceedings if this court were to proceed, this court should exercise its-

discretion to refuse and entertain the City’s suit for declaratory judgment.

Dated: June 26, 2012 ' 'WYLIE, McBRIDE,
PLATTEN & RENNER

/s/ John McBride
- JOHN McBRIDE
Attorneys for Defendants

1023007227\ pnd\p&a supp dismiss.docx

2 All of which presumably will either be assigned to onc judge as related cases or consolidated.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO DISMISS; : - 8
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JOHN MeBRIDE, ESQ., SBN 36458

‘I jmebride@wmprlaw.com

CHRISTOPHER E. PLATTEN, ESQ., SBN 111971
cplatten@wmprlaw.com
MARK S. RENNER, ESQ., SBN 121008

{{ mrenner@wmprlaw.com

WYLIE, MCBRIDE, PLATTEN & RENNER
2125 Canoas Garden Avenue Suite 120

San Jose, CA 95125 :

Telephone:  408.979.2920

TFacsimile: 408.979.2934

Attorney for Defendants

San Jose Firefighters, IAFF Local 230 and
City Association of Management Personnel, IFPTE Local 21

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA, SAN JOSE DIVISION

CITY OF SAN JOSE, Case No. C12-02904 LHK PSG

Plainfiff, : )
ERRATA TO MEMORANDUM OF POINTS
VS, AND AUTHORITIES IN SUPPORT OF
MOTION TO DISMISS

SAN JOSE POLICE OFFICERS’
ASSOCIATION; SAN JOSE FIR]:I"IGHTERS Date:  October 4, 2012

LAFF. LOCAL 230; MUNICIPAL Time: 1:30p. m.
EMPLOYEES’ FEDERATION, AFSCME, Ctrm: 8
LOCAL 101; CITY ASSOCIATION OF Judge: Hon. Luey H. Koh
MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21,

Defendants.

Defendants San Jose Firefighters, TAFF Local 230 and City Association of Management
Personnel, IFPTE Local 21 submit the following corrections to the Memorandum of Points and
Authorities filed on June 26, 2012.

Page 1, Line 2, rcpl_ace the word “principals” with the word “prineiples™;

Page 2, Line 21, strike the words “and Federal Constituttons” and iﬁsert the.' word
“Constitution”; |

Page 4, Lines 19 and 20, strike the words “both the California and Federal Constitutions”

ERRATA TO MEMORJ‘\NOUM OF POINTS ANO AUTHORITIES IN SUPPORT OF MOTION TO DISMISS, 1
Case No.C12-02904 LHK PSG
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and insert “the California Constitution”;

Page 5, Line 20, strike the words “have been” and insert the words “have not been”.

Dated: July 2,2012 ' WYLIE, McBRIDE,
PLATTEN & RENNER

fs/ John McBr-z'de
JOHN Mc¢BRIDE
Attorneys for Defendants

10230072279 pndverrata p&a supp dismiss.docx
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Case No.C12-02904 LHK PG




EXHIBIT L



United States District Court
For the Northern District of California

oo w1 T b A W

o

10
Il
12
I3
14
15
16

17
18

19
20
21
22
23
24
25
26
27
28

- ASSOCIATION; SAN JOSE FIREFIGHTERS,

© CaseS5:12-. s2904-LHK Documentd5 Filed0: .12 Pagel of 2

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN JOSE DIVISION

CITY OF SAN JOSE, Case No.: 12-CV-02904-LHK

Plaintiff, ORDER RE MOTIONS TO DISMISS

V.
SAN JOSE POLICE OFFICERS’

LA.F.F LOCAL 230; MUNICIPAL
EMPLOYEES® FEDERATION, AFSCME,
LOCAL 101; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21; INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL NO. 3;
and DOES 1-10,

buuuuuuuuuuuuuuuuu

Defendants,

On June 26, 2012, Defendants San Jose Firefighters, LA.F.F. Local 230, and City
Association of Management Personnel, IFPTE, Local 21, filed a motion to dismiss or in the
alternative to stay (“Firefighters’ Motion”). ECF No. 8. The Firefighters’ motion is set to be heard
October 4, 2012. On July 16, 2012, Defendant San Jose Police Officers’ Association filed a
separate motion to dismiss or in the alternative to stay (“Police Officers® Motion”). ECF No. 41.
The Police Officers’ motion is set to be heard November 15, 2012. On July 18, 2012, the
Courtroom Deputy received a request for a hearing date for a third motion to dismiss to be filed by

Defendant Municipél Employces’ Federation, AFSCME, Local 101,

Case No.: 12-CV-02904.LHK
ORDER RE MOTIONS TO DISMISS
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The Court has reviewed the Firefighters’ and the Police Officers’ motions and finds that
there are several overlapping issues between the two motions. In the interest of efficiency, all
Defendants are hereby ordered to meet and confer by July 23, 2012, to consider filing a single
consolidated motion to dismiss. I Defendants agree to file a consolidated motion to dismiss, the
Court will consider granting a small extension to the page limits imposed by the Civil Local Rules
and hearing the consolidated motion on October 4, 2012. Defendants shall meet and confer with
Plaintiff City of San Jose (“Plaintiff”) and propose page limits and a stipulated briefing schedule
that provides the Court at least fhree weeks to review the reply before the October 4, 2012 hearing.
By July 25, 2012, the parties shall file a status report and, if agreement regarding the above is
reached, a stipulation and proposed order. |

The Court notes that Defendant International Union of Operating Engineers, Local No. 3
(“IUOE”), was served on July 13,2012. ECF No. 39. Plaintiff shall serve a copy of this Order on
IUOE by July 19, 2012, and the Court requests that the partics include TUOE when they meet and
confer. JUOE’s counsel must file an appearance by July 25, 201 2.!

IT IS SO ORDERED.

Dated: July 18, 2012 icu H’ M\,

LUCY#LKOH
United States District Judge

' Pursuant to Civil Local Rule 3-9, “[a] corporation, unincorporated association, partnership or
other such entity may appear only through a member of the bar of this Court.” '

Case No.: 12-CV-02904-LHK
ORDER RE MOTIONS TO DISMISS
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Greg%McLean Adam, No. 203436

Jonathan Yank, No. 215495

Gonzalo C. Martinez, No. 231724

Jennifer S. Stoughton, No. 238309

Amber L. West,.No. 245002 -

CARROLL, BURDICK & McDONOUGH LLP

Attorneys at Law

44 Monigomery Street, Suite 400

San Francisco, CA 94104

Telephone: 415.989.5900

Facsimile: 415.989.0932

Email: gadam@cbmlaw.com
Jyank@cbmiaw com

mar’tmez@cbmlaw com

Jstoughton@cbmlaw com
awest@cbmiaw com

‘Attorneys for Defendant

San Jose Police Officers’ Association (“SJIPOA™)
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF C ALTFORNIA, SAN JOSE DIVISION
CITY OF SAN JOSE, No. C12-02904 LHK PSG
Plaintiff, STATUS REPORT RE: COURT’S 7/18/12

V.

SAN JOSE POLICE OFFICERS'
ASSOCIATION; SAN JOSE
FIREFIGHTERS, LAF.F., LOCAL
230; MUNICIPAL EMPLOYEES'
FEDERATION, AFSCME, LOCAL
101; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL,
IFPTE, LOCAL 21, THE
INTERNATIONAL UNION OF
OPERATING ENGINEERS, LOCAL
NO. 3; and DOES 1-10,

Defendants.

CBM-SF\SF557308

STATUS REPORT RE: COURT’S 7/18/12 ORD ER RE: MOTIONS TO DISMISS

ORDER RE: MOTIONS TO DISMISS

{(NO. C12-02904 LHK PSG}
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Plaintiff City of San Jose (“the City”) and all named defendants, including San
Jose Police Officers’ Association (“SIPOA™); San Jose Firefighters, IAFF Local 230; City
Association of Management Personnel, IFPTE, Local 21; Municipal Employees’
Federation, AFSCME, Local 101 (“AFSCME™); and International Union of Operating
Engineers, Locél No. 3, submit the following status report in response to the Court’s July
18,2012 Order. |

On July 19, 20, and 23, 2012, counsel for defendants met and conferred
pursuant to the Court’s Order to determine whether they could agree to consolidated
briefing on the motion to dismiss. The defendants were unable to agree to join in filing
one consolidated Motion to Dismiss.

The parties agreed to a partially consolidated briefing schédule, ihcluding a
consolidated opposition brief and a consolidated reply brief.

Defendant AFSCME intends to file a motion to dismiss on or before August 3,
2012 to present an alternative ground for dismissal it believes is not covered by the
existing Motions. AFSCME 5greed to the filing of one consolidated reply brief with the
other defendants.

On July 23, 2012, counsel for STPOA, on behalf of all defendants, met and
conferred with plaintiff the City of San Jose regarding a consolidated briefing schedule.
The City agreed tc; file a consolidated oppﬁsition bricf to all Motions to Dismiss,
including that of AFSCME. The parties propose a briefing .schedule fof the consolidated
opposition brief and consolidated reply brief as set forth in the Stipulation and Proposed
Order; consolidated reply brief will be filed on or before September 13, 2012, ie., at least
21 days before the October 4 court hearing on the motions.

The parties agree and respectfully request that, given the overlap in arguments
and pressing deadlines rc]'ating to Mcasure B, the Court hear all motions to dismiss at the

October 4 hearing and issue its decision as soon as practicable after the hearing.

CRM-SFASF557368 iy

STATUS REPORT RE: COURT'S 7/18/12 ORDER RE: MOTIONS TO DISMISS (NO. C12-02904 LHK PSG)
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Dated: July 24, 2012

Dated: July 24, 2012

Dated: July 24, 2012

CBM-SF\SF557368

CARROLL, BURDICK & McDONOUGH LLP

By

Gregg McLean Adam
' Jonathan Yank
Gonzalo Martinez
Jennifer S. Stoughton
Amber L., West
Attorneys for Defendant
San Jose Police Officers’ Association

WYLIE McBRIDE PLATTEN & RENNER

By

John A. McBride
Christopher E. Platten
Mark S. Renner
Attorneys for Defendant
San Jose Firefighters, IAFF Local 230

WYLIE McBRIDE PLATTEN & RENNER

By

~ John A, McBride
Christopher E. Platten

Mark S. Renner
Attorneys for Defendant
City Association of Management Personnel,
IFPTE, Local 21

3-

STATUS REFORT RE: COURT’S 7/18/12 ORDER RE: MOTIONS TO DISMISS (NO. C12-02904 LUK PSG)
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Dated: July 24, 2012

" Dated: July 24, 2012

Dated: July 24, 2012

CBM-8FISF557368

BEESON TAYER & BODINE
By
Vishtasp Mehr Soroushian
Teague Pryde Paterson

Vishtasp Mehr Soroushian
Attorneys for Defendant
Municipal Employees’ Federation, AFSCME,
Local 101 '

WYLIE McBRIDE PLATTEN & RENNER

By

John A. McBride
Christopher E. Platten
Marxk S. Renner
Attorneys for Defendant
International Union of Operating Engineers,
Local No. 3

MEYERS, NAVE, RIBACK, SILVER
& WILSON

By

Michael Christian Hughes
Jennifer Lynne Nock
Linda Margaret Ross
Attorneys for Plaintiff
City of San Jose
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Gregg McLean Adam, No. 203436

Jonathan Yank, No. 215495

Gonzalo C. Martinez, No. 231724

Jennifer S. Stoughton, No. 238309

Amber L. West, No. 245002

CARROLL, BURDICK & McDONOUGH LL?
Attorneys at Law

44 Montgomery Street, Suite 400

San Francisco, CA 94104

Telephone:  415.989.5900

~ Facsimile: 415.989.0932

Email: adam@cbmlaw.com
Jyank@cbmlaw.com
gmartinez@cbmlaw.com
jstoughton@cbmlaw.com
awest@cbmlaw.com

Attorneys for Defendant
San Jose Police Officers' Association (“SIPOA”)

UNITED STATES DISTRICT COURT

- NORTHERN DISTRICT OF CAL]FORNIA, SAN JOSE DIVISION
CITY OF SAN JOSE, : No. C12—02904 LHK PSG
Plaintiff, STIPULATION AND [PROPOSEB] ORDER

SAN JOSE POLICE OFFICERS
ASSOCIATION; SAN JOSE
FIREFIGHTERS; LA F.F., LOCAL
230; MUNICIPAL EMPLOYEES'
FEDERATION, AFSCME, LOCAL
101; CITY ASSOCIATION OF
MANAGEMENT PERSONNEL,
IFPTE, LOCAL 21, THE

INTERN ATIONAL UNION OF
OPERATING ENGINEERS, LOCAL
NO. 3; and DOES 1-10,

Defendants.

CBM-SFiSF557284.2

STIPULATION AND {(RROPOSEDR] ORDER

RE: CONSOLIDATED BRIEFING ON
V. MOTIONS TO DISMISS

(NQL C12-02904 LIFK PSG)
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In accordance with the Court’s instruction, the parties have met and conferrcd
and although unable to reach a global agreement on a single consolidated Motion to
Dismiss, have reached an agreément to streamlinc. and expedite the resolution of the
Motions to Disni_iss as set forth below. _ _ _

IT IS HEREBY STIPULATED AND AGREED by and among the
undersigned parties, by and through their counsel, that: '

1. The hearing on all defendants’ Motions to Dismiss the First Amended Complaint
will oceur on October 4, 2012,

2. Defendant Municipal Employees’ Federation, AFSCME, Local 101 may file a
separate Motion to Dismiss no later than August 3, 2012, presenting alternative

| .grounds for dismissal. _

3. On or before August 20, 2012, the City of San Jose will i"ﬂe_ one consolidated
opposition brief to all Mdtions to Dismiss, not to exceed 45 pages.

4, Defendants will file one consolidated reply brief not to exceed 25 pages on or
before September 13, 2012, i.e., at least 21 days before the October 4 court
hearing on the motions. | |

5. Given the overlap in arguments and pressing deadlines relating to Measure B,
the parties respectiully rcquesf that the Court rule as soon as practicable after

the October 4 hearing on the motions.

CBM-SFASF5572842 ) -2-

STIPULATION AND {#FROPOSED] ORDER {NO. C12-02%04 LHK PSG)
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Dated: July _, 2012

Dated: July _ , 2012

Dated: July 24, 2012

CBM-SF8F557284.2

STIPULATION AND [PROPOSED] ORDER

CARROLL, BURDICK & McDONOUGH LLP

By

Gregg McLean Adam
Jonathan Yank
Gonzalo Martinez
Jennifer S. Stoughton
Amber L. West
Attorneys for Defendant
San Jose Potlice Officers' Association

WYLIE McBRIDE PLATTEN & RENNER

By

John A. McBride
Christopher E. Platten:
Mark S. Renner
Attomeys for Defendant
San Jose Firefighters, JAFF Local 230

BEESON TAYER & BODINE

By
: Vishtasp Mehr Soroushian

Teague Pryde Paterson
Vishtasp Mehr Soroushian
Attorneys for Defendant
Municipal Employees’ Federation, AFSCME,
Local 101

(NO. C12-02904 LHK P5G)
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Dated: July , 2012

Dated: July __, 2012

Dated: July _, 2012

CRM-SF\SF557284 .2

STIPULATION AND [PREBOLER] ORDER

WYLIE McBRIDE PLATTEN & RENNER

By

John A. McBride
Christopher E. Platten
' Mark S, Renner
Aftorneys for Defendant
City Association of Management Personnel,
IFPTE, Local 21

WYLIE McBRIDE PLATTEN & RENNER

By

John A. McBride
Christopher E. Platten

: Mark S, Renner
Attorneys for Defendant
International Union of Operating Engineers,

- LocalNo.3

MEYERS, NAVE, RIBACK, SILVER

- & WILSON

By

Michael Christian Hughes
Jennifer Lynne Nock
Linda Margaret Ross

Attorneys for Plaintiff

City of San Jose

(NO. C12-02904 LIIK PSG}
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

© July 24,2012

Dated
d JHON. LUCY H. KON
United States District Court Judge
CBM-SFASF557284.2 _5_

STIPULATION AND {FROPOSHE OIRDER I ' {NO. C12-02904 LHK PSG)}
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Dated: July #, 2012

Dated: July 3, 2012

Dated: July 24, 2012

CBM-SFASES57284 .2

STIPULATION AND [PRORGSEBTORDER

CARROLL, BURDICK & McDONOUGH LLp

By '
é/ Gregg McLehn Adam
| onathan Yank

Gonzalo Martinez
Jennifer S, Stoughton
Amber L. West
Attommeys for Defendant
San Jose Police Officers' Association

WYLIE McBRIDE

By(

/Y John AT McBride
Christopher E. Platten
_ Mark S. Renner
Attorneys for Defendant
San Jose Firefigliters, JAFF Local 230

BEESON TAYER & BODINE
By :
: Vishtasp Mehr Soroushian
Teague Pryde Paterson

Vishtasp Mehr Soroushian
Attorneys for Defendant '
Municipal Employees” Federation, AFSCME,
Local 101

{NO. C12-02304 LHK P5G}
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Dated: July _, 2012

Dated: Jul)} 52012

Dated: July 24, 2012
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STIPULATION AND {PROPOSED] ORBER

By

CARROLL, BURDICK & McDONQUGH LLP

By
_ Gregg Mcl.ean Adam
onathan Yank
Gonzalo Martinez
Jennifer S. Stoughton
C Amber L. West
Attorneys for Defendant
San Jose Police Officers' Association

WYLIE McBRIDE PLATTEN & RENNER

John A, M¢Bride
Christopher E, Platten
Mark S, Renner

Attorneys for Defendant -
San Jose Firefighters, IAEF Local 230

BEESON TAYER & BODINE

Vishtasp Mehr Soroushian

Teague Pryde Paterson
Vishtasp Mehr Soroushian
Attorneys for Defendant
Municipal Employees’ Federation, AFSCME,
Local 101

(NO, C12-02904 LUK PSG)
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" Dated: Tuly 34, 2012

Dated: July 84, 2012

Dated: July 2012

CBM-SFASF§57284.2

STIPULATION AND ROPOSED| ORDER

‘John A McBride
Christopher E. Platten
‘Mark S, Renner
Attorneys for Defendant :
City Association of Management Personnel,
IFPTE, Local 21

WYLIE McBRIDE PEATTEN & RENNER

‘7“" ~_Johs A. McBride
; ChrlstOEher E. Platten

Mark S. Renncr
Attorneys for Defendant
Internattonal Union of Operating Engineers,
Local No. 3.

MEYERS, NAVE, RIBACK, SILVER
& WILSON .

By

Michael Christian Hughes
Jenmifer Lynne Nock
Linda Margaret Ross
Adttorneys for Plaintiff '
City of San Jose

(NO, C12-02904 L1IK P3G}
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Dated: July _, 2012

Dated: Juiy , 2012

Dated: July2'{, 2012
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STIPULATION AND'{'PRGPGSEB} ORDER

WYLIE McBRIDE PLATTEN & RENNER

By _

John A. McBride
Christopher E. Platten

' _ Mark S. Renner
Attorneys for Defendant
City Association of Management Personnel,

- IFPTE, Local 21

WYLIE McBRIDE PLATTEN & RENNER

By

John A. McBride
Christopher E. Platten

Mark S. Renner
Attorneys for Defendant
International Union of Operatlng Engineers,
Local No 3

M]L‘YERS NAVE, RIBACK SiLVER
& WILSON

Michael Christian Hughes
Jennifer Lynne Noc
Iinda Margaret Ross
Attomc s for Plaintiff
City of San Jose

(NO, C12-02904 LHK P5G)
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Gregg McLean Adam, No. 203436
Jonathan Yank, No. 215495
Gonzslo C. Martinez, No. 231724
Jennifer S. Stou%l&ton, No. 238309
Amber L. West, No. 245002

CARROLL, BURDICK & McDONOUGH Lip

Attorneys at Law

44 Montgomery Strect, Suite 400

San Francisco, CA 94104

Telephone:  415.989.5900

Facsimile: 415.989.0932

Email: ~  gadam@cbmlaw.com
Jyank@cbmlaw.com

gmartinez@cbimlaw.com
Jstoughton{@cbmlaw.com

awest@cbmlaw.com

Attorneys for Plaintiff
San Jose Police Officers' Association

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA '

SAN JOSE POLICE OFFICERS'

- ASSOCIATION,

Plaintiff,
V.

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE
AND FIRE DEPARTMENT
RETIREMENT PLAN OF CITY OF
SAN JOSE, and DOES 1-10, -
inclusive, _

Dcfcndants.

CBM-SF\SF555412

No. 1-12-CV-225926

FIRST AMENDED COMPLAINT FOR
DECLARATORY AND INJUNCTIVE RELIEF
FOR: _

(1) VIOLATION OF CALIFORNIA
CONSTITUTIONAL CONTRACTS CLAUSE;

(2) VIOLATION OF CALIFORNIA
CONSTITUTIONAL TAKINGS CLAUSE;

9) VIOLATION OF CALIFGRNIA DUE-
ROCESS;

(4) VIOLATION OF CALIFORNIA FREEDOM
OF SPEECH—RIGHT TO PETITION;

(5) VIOLATION OF SEPARATION OF
POWERS DOCTRINE;

(6) BREACH OF CONTRACT; .
(7) VIOLATION OF MMBA;

(8) VIOLATION OF CAL, PENSIO
PROTECTION ACT. -

FIRST AMENDER COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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Plaintiff SAN JOSE POLICE OFFICERS’® ASSOCIATION (“SJPOA” or
“Plaintiff”) on behalf of its members brings this action for declaratory, injunctive and
' other.rel ief asking the Court to declare unconstitutional and temporarily and permaneritly
enjoin implementation of proposed changes to the San Jose Police and Fire Department
Retirement Plan: _

1.  Plaintiff challenges provisions of “The Sustainable Retirement
Benefits.and Compéﬁsation Act,” which wés'passed by the San Jose electorate as

Measure B at the June 5, 2012 election (“Measure B™), and which will amend

“provisions of the San Jose City Charter in ways detrimental to the STPOA and its

members. Unless restrained; Measure B will become effective immediately and
directs the City Council with the goal that implementing ordinances “shall become
effective no later than September 30, 2012.” .
‘ 2.  Numerous provisions of Measure B violate the California Con$titution '
on their face Iand as applied to Police Officers who ;Ncre participants in the 1961 Police| -
and Fire Department Retirement Plan (“Retirement Plan”) on ot prior to June §, 2012,
in that M_eaéure B: | '

a. 'substantially impairs these employees” contracts with the City of
San Jose for the Retirement Plan and benefits in place when they began working for
the police departmem and as improved during their employment

b. constitutes ataking of private pmperty rights wnthout just

compensation or due process;

¢. violates the;r right to free speech and to petltxon the courts
through a “poison pill” that punishes employees if they successfully challenge portions '
of Measure B;

d. * violates the separation of powers doctrine by giving the City
ultimate authority over whether an unlawful ordinance implementing Measure B

shquld'be amended or severed;

CBM-SF\SF355412 ' -

FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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. impairs SJPOA members’ rights under their Memorandum of -

Understanding (“MOA”) with the City By unilaterally increasing contributions for

 future retiree medical benefits above what is contractually agreed;

' £ violates the Meyers-Milias-Brown Act (“MMBA”), Gov. Code
section 3500, et seq;, by unilaterally reducing employee sélari&s%a mandatory subject
of bargaining—if Section 1506-A of Measure B is declared invalid; and

| g violates the California Pension Protection Act by abrogating the
fiduciary duties of the Board of Administration for Police and Fire Department
Retirement Plan (“Retirement Board”) to current and future retirees. |

3, Hundreds of current Police Officers on whose behalf Plaintiff brings

this action will suffer severe and irreparable harm upon 1mplementaf_;mn of Measure B
and amendment of the Charter. Amdng other things, Measure B forces employees to
make the Hobson’s choice betweén_étanding on their existing pehsion i'ights and
having their existing salaries reduced by as much as 16%, or “voluntarily” opﬁng into

a second tier Retirement Plan with [esser benefits so they can keep their current

" salaries. Measure B also has numerous other consequences for Police Officers as

further described herein, including detrimentally changing the definition of disability :

retirement, authorizing suspension of cost-of-living adjustments, eliminating the

* Supplemental Retirement Benefits Reserve program, and dramatically increasing

salary deducnons for future retiree healthcare.
4.  Measure B also dlscourages employees from exercising their freedom

of speech rights, including their right to petmon the courts for redress. For example, it |

_specifically provides that if its lesser “voluntary” retirement program is “illegal,

invalid or unenforceable as to Current Employees ...then...an equi\kaient amount

of savings shall be obtained through pay reductions.” It also gives the City ultimate |
authority to deéide whether any implementing ordinance determined to be unlawful
should be “'amend[ed] .. of ... sevet[ed],” regardless of any court order obtained by

employees enfo’réing their rights.
CBM-STSFS55412 ' _ -3-

FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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JURISDICTION AND VENUE

5. All parties exist and reside within the County of Santa Clara, and all
relevant actions and omissions took place within the County of Santa Clara, making |
thi_s Court the appropriate venue for this action. - |

| | THE PARTIES

6. Plaintiff SJPOA is a California 'noﬁproﬁt unincorporated labor
association representing over a thousand individuals working in Police Officer
classifications in Bargaining Units 11, 12, 13 and 14 (collectively “Police Officers”)
employed by the City of San Jose. SJPOA’s purposes include advocating for the
intefes_ts of its members with respect to their collective bargaining rights, including
their pension and'retir.ement rights. SJPOA brings this action on behalf of itself and its
members, having standing to do so under the doctrine éi'ticulated by the California
Supreme Coutt in Professional Fire Fighters v City of Los Angeles (1963) 60 Cal.2d
276, and Int’l Assoc. of Fire Fighters v. City of Palo Alto (1963) 60 Cal.2d 295,

7. The members of STPOA are current employees of the City of San Jose
who were induced to accept positions in and continued to work in the police
department in reasonable reliance that they had the “collateral right to carn future
pension benefits through continued service, on terms substantially equivalent to those”
existing at the time they began working for the city, or enhanced during their service
with the City, (Legislature v. Eu (1991) 54 C;’il.3d 492; Carman v. Alvord (1982) 31
Cal.3d 318.) | -

8. Despite serving inthe capital of Silicén Valley, San Jose Police
Officers are amongst the lowest paid Police Officers in the Bay Area. They previously|
agreed to a 10% reduction in total compensation, effective since July 1,2011 and
continuing at léast u_ntil June 30, 2012. They currently pay approximately 10.46% of
their salary towards normal cost retirement contributions. They also currently pay an
additional 7.01% of their salary towards retifee medical benefits—a contribution rate

that far exceeds the industry standard. Under Measure B, Police Officers’ payments

CBM-SFISF555412 -4-
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would substantially increase throug_h additional salary deductions, further decreasing
their net income. | |

9. The City of San Jose (“City™) is a charter city that employs the
members of STPOA and has established the Retirement Plan. The City is govcmcd by |.
the San J o.se City Charter (“Charter™) and by superseding state law. Labor-
management relations between the STPOA and the City are governcd by the MMBA.

10. The Retirement Plan is administered by Defendant Board of
Administration of the Police and Fire Department Retirement Plan (“the Board™),
whose primary fiduciary duties are to current and future members and their
beneficiaries. The Board has no authonty over any changes to the design and terms of
the Retirement Plan Its duty is to administer the Plan according to its terms. Pursuant |
to Code of Civil Procedure section 389(a)(1), the Board is named hcrf_:m solelyasa
necessary and indispensable party because of its role in administering the benefits at
issue in this action; otherwise, complete relief cannot be accorded. See Cal. Civ. Proc,
Code § 389(a)(1). No damages, writ, injunctive or other relief, including attorneys’
fees or costs, is presently sought against the Board in this action. |

11. The terms Iand conditions of STPOA members’ employment, including
their right to certain retirement benefits and their current salaries, are governed by a
MOA between the SJPOA and the City, which was entered into pursuant to the
Meyers-Milias-Brown Act, Government Code section 3500, et seq.

| BACKGROUND

12. The San Jose C1ty Charter establishes that the Czty has a duty fo
establish and maintain a retirement plan for its employees. As further described
herein, the'Char_ter mandates certain minimum retiremerit benefits for Police Officers.

13. The Retirement Plan applicable to Police Officers is contained in the
San Jose Municipal Code The Charter imposes on the City a duty to keep the

Retirement Plan actuarlally sound.

CBM-SRSF555412 -5-
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the City as speciﬁéd in the funding provisions of tl:ie City Charter, Municip_él Code,

pension benefits, inciuding those of Police Officers, through a City-sponsored voter

releases that, by Fiscal Year (“FY™) 2015-16, the City’s retirement contribution costs

“would reach $650 million per year.

14. The Retirement Plan is funded by contributions from employees and

‘and MOA. | . _

15. Tn the spring and early summer of 2011, SJPOA and the City had
lengthy he’gotiatioﬁs over retireme'pt benefits during collective bargaining negotiations.
Specifically, the City represented that, according to its projections, retirement costs '
were rapidly escalating and needed to be reduced. ' |

| 16. 'The SJPOA and the City agreed to continue negotiations on pension |
and retiree health care benefits for current and future employees, even though they had
reached agreement on the other terms and conditions of employment. '

17. The City subsequently began a campaign to reduce all City employees’

ballot initiative and athreatened declatation of fiscal emergency. If implemented,
Measure B will amend the San Jose City Charter. o
18. To support the City’s efforts to declare a fiscal emergency and the

ballot measure, the City’s mayor asserted repeatedly _in. public statements and press

19. OnlJuly 5, 2011, certain City Council members‘ formally proposed a
batlot initiati&e_ that would uhi!ateraﬂy reduce retirement benefits of all City
‘employees, including those represented by SJPOA. The ballot measure was
purportedly directed at reducing the City*s retirement costs to FY 2010-2011 levels by
FY 2015-16. : | S

20. The City’s projected retirement contribution increases were partly
rooted in the City’s reduced contributions during times when the Retirement Plan had

an actuarial surplus.! For example, in fiscal years 1993 through 2004 the City reduced

' An actuarial surplus is defined as a situation where the actuarial value of the assets in the
retirement fund is more than the value of the plan’s actuarial Lability.

CBM-SFSF555412 -6-
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its contriiﬁutions into the Retirement Plan by approximately $30 million. Tﬁe
Retirement Board later concluded in 2011 that, had the City not reduced its
contributions dufing.that time period, the $80 million would have grown to $120
million. That increased the Retirement Plan’s Un.furided Actuarial Liability by
approximately 44%.

21, On December 1, 2011, the mdependent actuary for the Retirement Plan
issued a report with updated projections for the City’s prospective retirement costs
which showed that the City's retirement contributions would be far less than previously
estimated and far less than the City had been relying on as justification for the
proposed declaration of fiscal emergency and ballot measure. Specifically, the repbrt

showed that the City’s contributions for Fiscal Year 2012-13 for the Police and Fire

Rétirement Plan would be approximately $55 million less than previously expected.

22. At a City Council meeting on December 6, 2011, the Mayor withdrew
his proposal to have the City Council declare a fiscal emergency. Even though there
was no fiscal emergency, the City Council nonetheless proceeded with placing the
ballot measure before the voters. _ a

23. On February 21, 2012 the City issued a revised ba!let measure. On

March 6, 2012, the City Council voted to place that revised ballot measure (*“Measure

B”) on the June 5, 2012 election ballot. On April 10, 2012, the Sixth Appellate
District Court of Appeal found the ballot statement of issue was “impermissibly
partisan,” and ordered the City to revise it, which it did. -

24. Measure B was passed by the San Jose electorate on June 3, 2012 If
allowed to g0 into effect, Measure B will change STPOA members’ retirement beneﬁts
and the Retirement Plan as further described below. |

POLICE OFFICERS’ RIGHTS UNDER THE RETIREMENT PLAN AND MOA
25. The Retirement Plan established by the pre-Measure B City Charter

and the San J ose-Municipal Code gives Police Officers constitutionally-protected and

vested contractual and property rights to certain penston benefits and the right to
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~ benefits below the minimuin in the Charter. As further described herein, Police

proceed under the Retirement Plan in place when they began working for the City, as

well as any impfovements to those benefits made during their employment with the |

26. SIPOA members’ benefits and rights became vested when they-
accepted their positions with the City or, with respect to any improvements fo those’
benefits, when they continued laboring for the City. In exchange for these benefits and
rights, STPOA members accepted their positions W1th the City and will continiie to as
they have in the past dutifully labor for the Ciiy of San Jose. -
27. The City Charter prescribes certain minimum benefits for Police
Ofﬁcersi The Charter expressly states that the City “ may grant greater. or ad_ditional

benefits.” There is no provision for reducing employee benefits or for reducing

Officers® pension rights arise from the Charfer, the Municipal Code, and the MOA.
28. Service Retirement and Pension Calculation. The Charter (Section

15 04) establishes Police Officers’ right fo service retirément. ’I‘he Municipal Code
provides that Police Officers are eligible to begin receiving service retirement benefits
at age 50 with 25 years of service, at age 55 with 20 years of service, or at any age
following 30 years of sérv_ice._ Upon retirement, the;j;f are entitled to a pension
caleulated according'to the following formula contained in Municipal Code section
3.36.809: 2.5% of ﬁ_nal compensation for each year of service up to 20 years, plus 4%
of final compensation for each year of service between 21-30 years up to a cap of 90%
of final compensation. | | |
- 29; Disability Retirement and Pension Calculation. The Charter
(Section .1 504) establishés Police Officers’ right to disability retirement and defines
“disabled” as “the incurrence of a disability . . . which renders the officer or employee
incapable of continuing to satisfactorily assume the responsibilities and perform the
duties and funetions of his or her office or position and of any other office or position

in the same classification of offices or positions to which the City may offer to transfer
CBM-SPSF555412 _ ) -8
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section 3.36.1020: 50% of final compensation, plus 4% of final compensation forleéch
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| reserve, funded from employee an_d City contributions and administered solely for the

2 AL is “the difference between actuarial accrued llabﬂzty and the valuation assets in a

him or her ....”> {emphasis added). Upon disz_ibiiity retirement, Police Officers are

entitled to a pension caloul ated according to the following formula in Municipal Code

full year of service exceeding 20 years, to a cap of 90% of final compensation.

30. Spiitt'ing of Normal Retirement Costs According i:o 3:8 Ratio. The
Charter (Sécfion 1504) and Municipal Code (Section 3.36.410) establish that Police |
Officers contribute 3/1 lths of the normal costs of maintaining the Retirement PlaL;, and
the City pays 8/11ths. |

31. City Pays Ali Unfunded Actuarial Llablllty (“UAL”) for Pensions.
The Municipal Code (Sections 3.36.1520 and 3.36.1550) establishes that the City pays
any UAL generated by the Retirement Plan.? Under the Retirement Plan, the City is
required to pay UAL and Police Officers did not pay UAL for pensions. _

32. When the Retirement Plan generated an actuarial surplus, the City
i*eap@d all of the benefits and used those excess earnings to reduce its contribution rates
during FY's 1993-2004.by approximately $80 million. According to the Retirement
Board, that $80 million would have grown to $120 million and increased the existing
UAL by 44%. - |
33. Yearly Costof Living Adjustments (“COLA”). The Municipal
Code (Section 3.44.150) establishes Police Officers’ right to an annual 3% COLA to
pension benefits upon retirement. The normal cos.t of the COLA is funded by
contributions from Police Officers and the City on a 3-8 basis (Section 3.44.090) to
fund the normal cost. ‘ -

34. Supplemental Retiree -Beneﬁt Reserve (“SRBR”) Payments. The
Muhicipal Code (section 3.36.580) also establishes a supplemenital retirement benefit

fund. [Citation] Most retirement systems have [UAL]. ... [UAL] does not represent a
debt that is payable [in full] today.” (County of Orange v. Association of Omnge County
Deputy Skerzjy (201 ) 192 Cal.App.4th 21, 34. )
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“SIPOA members pay 7.01% of their pensionable pay toward retiree healtheare costs,

and by ratifying the MOA, the City expressly and/or implicitly mtcnded to bind itsetf

-giving Police Officers comparabié new advantages.

benefit of Retirement Plan members, from which the Retirement Board has the

discretion to make a variable annual-payment to retirees based on investment -

35. Contribution Rates for Retiree Healthcare. Emp_loyée contribution
rates for retiree healthcare are established through the collective bargaining process.
Thus, the MOA sets Police Officers’ contribution rates for retiree healtheare.
Specifically, contri butions for retiree medical benefits are rhade by the City and Police |
Officers on a 1:1 ratio. The MOA caps any increase in these contribution rates for
Police Officers at 1.25% per &ear. The MOA _ﬁlrfher provides that employees shall not
pay m.o.re than 10% of their pensionable salary to fund retiree healtheare, Currently, '

whlch wxli increase to 8.26% on July 1, 2012 under the MOA.
36, In enacting the Charter and Mumclpal Code sectxons descrlbed above,

to these terms for current Police Officers. These rights became prote_cted vested rights
when these officers began working with the City (or continued to work following
benefit impro vements), and cannot be legistated away by the City or by ballot
initiative. Nothing in the Charter and the Municipal Cdd_e prohibits the création of any
implied rights.

MEASURE B: “THE SUSTAINABLE RETIRMENT BENEFITS AND
COMPENSATION ACT”

37 Measure B makes a number of significant and detrimental changes to
the Retirement Plan and to retiree benefits established in the MOA affecting Police

Officers. All of these changes were made without any consideration and without

' 38. By its own terms, Measure B will immediately amend_ the San Jose
City Charter and “prevail(s] over all other conflicting or inconsistent wage, pension or

post employment benefit provision in the Charter, ordinances, resotutions or other
CBM-SP\SF555412 -10-
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enactments.” Some of these changes take place immediately, while others will require-_'
itﬁplemcnting ordinances, though Measure B would appear to require that the City
begin promulgating such implementing ordinances right away. Measure B provides
that it is the goal that any implementing ordinances “shall become effective no later
than September 20, 2612.” ' | |

| 39. Measure B does not purport to retroactively change the pension
formulas for prior service years and olnly'pulports to apply prospectively.

‘Sections 1506-A and 1507-A: A “Voluntary” Cheice Between Giving Up the Right to
Current Level of Salary Now or Giving Up Future Retirement Benefits

40. The core of Measure B is the misteadingly-titled “Voluntary Election
Program™ (“VEP™) which creates “an alternative retirement program® that would

provide benefit levels that are Jess favorable than those outlined above. Employees

- who “opt in” to the VEP will maintain their current salaries and the current 3:8 cost-

sharing ratio for the normal costs. By contrast, Police Officers who elect to remam in
the current Retirement Plan for future service credits will be forced to pay up to 50%
of the'p'ension UAL through a reduction in their current salaries up to 16%. This
Hobson’s choice is contained in Sections 1506-A and 1507-A of Measure B.

41. Section 1506-A mandates that employees not entering the VEP will
have their saiary reduced by as much as 16% in otder to pay for up to half of the

| pension UAL. Although Measure B styles this reduction as an “adjust{ment] through

additional retirement contributions,” Measure B would effectively require Police
Officers (who have never paid UAL contributions for their pensions) to offset the
City’s UAL costs through salary deductions resulting in reductions tol take-home pay
without giving them any comparable advantage. N |

42. Section 1507-A sets out the VEP which caps employees® pension
benefits and prospectively changes the pension formula for those employees
“voluntarily” “opting” 'mtol' this system, Section 1507-A mandates that such

employees “will be required fo sign an irrevocable election waiver (as well as their
CBM-SF\SFIS54i2 -11- .
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required) acknowledgm g that the employee n‘revocab!y relinquishes his or her existing

receive no comparable advantage for the waiver of their rights. -

spoﬁse or domestic partner, former spouse or former domestic partner, if legally

level of retirement benefits and has voluntarily chosen reduced beneﬁts

43, The VEP i :mposes areduced retirement benefits formula as follows:
2% of final compensation for each year of prospective service, up to a cap.of 90% of
final compensation. It re-defines “final compensation” as “the average annual -
pensionable pay of the highest three consecutive years | of service.” Section 1507-A
also increases the retirement age to 57 for Police Officers, including the eli g1b1hty to
retire after 30 years of service,; and d1sal!ows retirement before age 50. It caps COLA
increases at 1.5% per fiscal year. Fmally, it imposes a new requmement that an
employee is eligible for a full year of service credit only upon reaching 2080 hours of
regular time worked excluding overtime. | |

44, In exchange for giving up their r1ghts Police Officers entermg the
VEP keep their current salaries, do not pay UAL and retain the 3:8 cost-sharing ratio—|
fights Whiéh Police Officers already have. Police officers forced into VEP would thus

45. The VEP presents a Hobson s choice that is unconscionable and
unlawful because current employees have no meaningful choice. The C1ty is obligated
by the MOA to maintain contractual salaries and retu‘ee healthcare. contributions at the
agreed rate, ‘and is also obligated by the Charter and Retirement Plan to pay Police
Officers the benefits undcr the retirement system in place when they began working
for the City, as well as any enhancements made during their service with the City. The
City may not lawfully renege on either of its obhgatxons let alone perialize current
employees for standing on their rights.

46. An employee's election under the VEP is not “voluntazy” at all and
fails for lack of conmderauon in the form_ ofa oomparable advantage because,
regardliess of what decision an employee makes, he or she is forced to give up valuable

rights protected under the law. Further, any such choice is made under econdmic
CBM-SP\SF553412 _ -12-
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- approval has been given and regardless of whether the City Council has implemented

the VEP.

‘Nonetheless, the Cii;y Council voted to put Measure B, including the VEP, on the June

_plan in the employee s department because of his or her medical condition.”

functions—he or she is now ineligible for disability retirement. Under the current

duress because employees not electing the VEP have their salaries reduced by as much
as 16%. | -

47. Although the VEP would require IRS approﬁ'al,'Measure B mandates
that the “compensation adjustments™ shall be effective regardless of whether IRS

48, The City has known since at least January of 2012 that the VEP will

not receive IRS approval in 2012 and is likely never to receive such approval.

5, 2012 bailot,

Section 1509-A: Evisceration of Disability Retirement Availablhty
49. Section 1509-A of Measure B immediately and radically alters Police

Qfﬁcers" rights to disabiiity-retiremeht by 'uniiateraiiy imposing numerous burdensome
requiremqnts, including that “City employees must be incapable of engaging in any
g'ainful employment for the City.”. (Emphasis added.) Specifically, Measure B re-
defines disability retirement for Police Officers by now requiring a determination that

an empioyee be unable to “perform any other jobs described in the City’s classification

(Emphasis added.) The practical effect for a Police Officer i that if he ot she is able

to perform any function within the police department—including non-peace pfﬁcer

Retirement Plan, such an employee would have been eligible for disability retirement
if he or she could not perform work within his or her own classification.

.. 50. Measure B further requires that a disability retirement assessment be
made even if there are no positions for Whi(_:h an otherwise-dis abled Police Officer
may be eligible—i.e., even if there are no vacancies for such jobs. That means that if
an otherwise-disabled empioyee 1S found to be able to perform non-peace officer |

functions in his or her department but there is no available vacancy, that employee wzli
CBM-SF\SES55412 13-
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be ineligible for disability retirement. Even if there is an ava_ilable vacancy, Measure
B Wouid not require that the officer be placed in the vacancy. Under Measure B such
an employee would get nbthing even though 'he_or s;he was incapacitated in the line of
duty. Measure B does not provide employees with any corﬁparable advantage for
taking away this right, | ' ' |
Section 1510-A: Unfettered Right to Deny COLA Increases _

51. Section 1510-A gives the City the right to deny COLA increases to
non-VEP and VEP empléyees alike. Upon a unilatefgil declaration of “fiscal and
service level emergency” by the Ci.ty Council, it allows the City to suspend COLA
increases to applicable retirees (defined as “current and future retirees employed as of
the effective date of this Act”) for up to five years. Measure B does not require that
the time period for which COLAs are suspended have any nexus to. the declared
emergency. Nor doe.s Measure B contain any definition of a “fiscal and service_level ‘
emergency” or even require that the City Council’s suspension of COLAs be
“reasonable” under the circumstances ot reaﬁonabiy related to the declared emergency.
Measure B does not provide employees with any comparable advantage for taking |
away this right. | |
_ 52. Any “suspend[ed]” COLA increases are automatically forfeited
bécause Measure B directs that COLAs “shall” only be restored -"‘prospectively” and
even then only “in wholé or inpart.” Measure B provides no way for retirees to obtain]
past COLAs to which they were entitled, nor does it provide a oomparéb!e advantage
for the loss of this protected right.

53. Additionally, Section 15 10-A c&ps COLA increases o_née they are
“restoré[d]” as foilows: 3% for current retirees and non-VEP employees, and 1.5% for
VEP employees. There is also no requirement that any “réstorc[d]” COLAs be
“reasonable” under the circumstances or reasonably related to thé declared emergenéy,

let alone any prbvisi'on for affected employeesto obtain past COLAs to which they

were entitled.
CBM-SF\SF555412 -14-
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' required to pay a full 50% of the normal cost and unfunded liability for the retiree

‘Employees’ Retirement Plan.” That effectively' makes it impossible for the STPOA to |

_ Sectmn 1511-Ax El:mmatmn of SRBR
54. Section 1511-A eliminates the SRBR in whole and wﬁh 1t any

supplemental benefits that Police Officers would have received during retirement, even| -
though such employees have paid into the SRBR. It directs that any funds in the
SRBR be placed in the Retirement Plan and mandates that any supplemental benefits
other than thése authorized by Measure B “shall not be funded from plan assets.”
Measure B does not provide t_:mpioyees with any compéra‘ble advantage for tak.ing |
away this right. | .

55. Elimination of the SRBR will have detrimental effects upon retirement
of Police Officers who paid into the SRBR in expectailon they would receive that
benefit. ' ' | |

Section 1512-A: Increases to Payment for Retiree Healthcare
56. Section 1512-A dramatically increases the amount that Police Officers

will have to pay for retiree healthcare. Under Measure B, Police Officers would be- _

healthcare plan. This would have the effect of eliminating the 10% cap contained in
the MOA and, consequently, resulting in a significant net salary decrease, as the
combined cost is currently 32% of salary. That salary decrease is in addition to and
cumulative with the othér salary deductions under Measure B, which will have a
detrimental 1mpact on SJPOA members. ,
57, Additionally, Measure B detnmentally re-defines “low cost plan” to
mean “the medical plan which has the lowest monthly premium available to any active

employee in either the Police and Fire Department Retirement Plan or Federated City

bargain over retiree medical benefits, as it will fix employees’ benefits to the Jowest
cost plan City-wide, regardless of whether such plan was bargained for by another

bargaining unit or unilaterally imposed on another bargaining unit by the City.

CBM-SFSFs55412 =15«
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Section 15 13~A Compromising Board’s Flduclary Duties to
Current and Future Beneficiaries

58. Section 1513-A compromises the Retirement Board’s cmstntutnonally—
based fiduciary dutics to current and future beneficiaries, mcludmg SIPOA members,
by forcing the Retxrement Board to take into account “any risk fo the C1ty and its
residents” in its actuarial analyses, by compelling the Retiremeit Board to equaliy
“ensure fair and equitable freatment for curf_ent and future plan members and taicpayers
with respect to th‘e-cost_s of the plans {,}"” and requiring the Retirement Board to.act
with the objective “to minimize ... the volatil ity of contributions required to be made
by the City ...."” These changes violate Artic'l_e XVI, section 17 of the Califomia State
Constitution, which mandates that the Retirement Board’s fiduciary duties are owed
only to participants and their beneficiaries.

Sections 1514-A and 1515-A: Poison Pill and Usurp'ing Jﬁdicial Function

59. Measure B would punish employees for exercising their constitutional
nghts to challenge its provisions in the courts in at least two different ways It also
usurps the power of the judiciary. _

60. Section 1514-A contains a wholly punitive “poison pill” that mandates
that if S_ectien 1506-A(b)—which requires that the salaries-of non-VEP, current
employees be reduced by as much as 16% to cover half of the UAL under the
Retirenient Plan—is “illegal, invalid or unenforoeable as to Current Employees,” then
“an equivalent amount of sévings shail be obtained through pay reductions.” Measure |
B does not require that such pay reductions be used to pay UAL. It does not even
provide any guidance es to what those reduetions should be used for and appear to be.
reductions for the sake of reductions. |

61. The absence of any such guidance makes plain that the reduction in
employee salaries is merely punitive, i.e., to discourage employees from challengmg

Measure B in court and to punish them if they are successful.

CBM-SFISFS55412 S -16-
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62. Section 1515-A contains another provision that provides that “[i]f any
ordinance adopted pursuant to the Act is held to be invalid, unconstitutional or
otherwise unenforceable by a final judgment, the matter shall be refetred to the City
Council” to have it decide “whether to amend the ordinance consistent with the
judgment, or whether to determine the section severable and i_heffective.’.’

63. . The City Council is not a court and may not decide the legality of a

measure it unilaterally put before the voters. Under our system of government, the

‘decisions described above are not up fo the City Council but are the province of the

courts, Measure B .usurps the power of the judiciary to fashion an appropriate remedy
and to decide the severability of unlawful ordinances promulgated thereunder.

_ 64. Section 1515-A has the additional effect of discouraging employees
from challenging Measure B in cqﬂrt, because even if they were successful, the City
could take the position that it has the sole and ultimate authority to decide their suit.

RIGHT TO INJUNCTIVE AND DECLARATORY RELIEF |

65. No adequate remedy exists at law for the injuries suffered by SJPOA
members because the constitutional violations cannot be protected against and SJPOA
members’ rights cannot be preserved absent injunctive relief. If this Court does not
grant injunctive relief of the type and for the purpose specified below, STPOA and iis
members will suffer further irreparable injury.

66. Conversely, the City will suffer no cognizable harm by éontinu‘mg to
give effect to the Retirement Plan currently in place. '

67. Asa result, STPOA requests that this Court preserve the status quo
ante by preliminarily and permanently enjoining the City from enforcing or otherwise
applying Measure B to its members. |

68. An actual controversy has arisen and now exists between SJPOA and
the City concerning their respective rights, duties, aﬁd obligations under the
Retirement Plan, Plaintiff contends that by the foregoing acts and omissions, the City

has violated S JPOA members’ rights under the California Constitution, the City
CBM-SRSF555412 ~17-
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Charter, the Retirement Plan and the MOA, as well as the MMBA and California __
Pension Protection Act. N |

69. SJPOA is informed and believes the City dxsputes the allegatlons o
regarding its obligations under and violation of the law and the contractual agreements.

70, At all times mentioned herein, the City has been able to perform its
obfigations- under the law. Notwithstanding such ability; it failed and refused, and
continues to fail and refusé, to perform its duties under the law and the agreements.

71.  SIPOA requests a judicial determination of its rights and a declaration
of the. City’s obligations under the California Constitution, the SanJ ose City Charter,
Retirement Plan and the MOA, as well as under the MMBA and California Pension
Protection Act. SIPOA further requests that this_Court declare that Measure B is

'unlawful and unenforceable as applied to SJPOA members currently employed by the

City, and that by purporting to apply Measure B to said employees the City violated its |

" obligations under the law.

. FIRST CAUSE OF ACTION |
Impairment of Contract
Cal. Const. art. T § 9 and Cal. Civ. Code § 52. I

"72. Plaintiff hereby incorporates by reference the preceding paragraphs. |
73, Article I, Section 9 of fhe California Constitution prohibits laws that
impair contracts. The City, in violation of Civil Code section 52..}L3 , has violated and
continues to violate the rights of Plaintiff’s memb_érs herein alleged. |
| 74. The Retire_ment P]ah,_as embodied in the San Jose Charter and
Municipal Code, gives rise to vested contractual rights for employees in the Plan on or
before June 5, 2012. Additionally, the MOA’s sections on retirement benefits also
give additional contractual rights to S}POA members,

75. Measure B substantlally impairs the contractual rights of Plaintiff’s

members.

3 Civil Code section 52.1 creates na{mvate right of action to seek redress in the Superior
Court for violation of constitutional rights.

CBM-SFASHS 55412 ' -18-
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of private property for public use in the absence of just compénsation. The City, in

“violation of Civil Code section 52.1, has violated and continues to violate the rights of

| nor necessary to serve an important purpose.

76. The substantial .impairment is neither reasonable nor necessary to serve
an important public purpose. Nor is it consistent with the theory and purpose .o'r.tied o
the suocessfui operation of the Retirement System. |
77. Measure B, as applied to current employees is unconsututxonal and
vioiates Artlcle I, Section 9 of the California Constitution.
SECOND CAUSE OF ACTION

Takin
Cal Const, art. T § 19 and Cal. Civ. Code § 52. 1

~ 78. Plaintiff hereby incorporates by reference the preceding paragraphs
~79. Article I, Section 19 of the California Constitution prohibits the taking

Plaintiff’s members herein alleged.

' 80. SJPOA members have a vested property right in the benefits provided
by the Retirement Plan, and in the Retirement Plan itself, in place when they began
wortking for the Cify, as well as any enhancements made during their sefvice with the
iy Rt s |

81. In addition, the retirement benefits are a form of promised deferred
compensation. Measure B thus interferes with the investment-backed expectations of
SJPOA members. | o |

82, - By taking these protected beneﬁts thhout giving SIPOA metmbers any
comparable advantage, commensurate benefit or compensatlon, Measure B violates the
Califofnia Constitution as a taking of property for a public purpose WithOﬁtjUst
compensation. '

83. Measure B will have a devastating economic impact on mchvxdual
STPOA members both now and in the future.

84, The substantial impairment worked by Measure B is neither reasonable

CBM-SFSF555412 -19-
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THIRD CAUSE OF ACTION
Due Process
Cal. Const. art, 1 § 7 and Cal. Civ. Code § 52, 1

85. Plaintiff hereby incorporates by reference the preceding paragraphs.

86. Article I, Section 7 of the California Constitution prohibits the taking
of property without due process. The City, in violation of Civil Code section 52.1, has
violated and continues to violate the rights of Plaintiff’s members herein alleged.

N 87. SJPOA members have a vested property right in- the benefits provided
by the Retirement Plan, and in the Retirement Plan itself, in place when they began
workmg for the City, as well as any enhancements made during their service with the _
City. | |

'88. By taking these protected benefits without giving STPOA members any,|
'compa'rahle advantage, commensurate benefit or compensation, Measure B violates the
California Constitution as a taking of property for a public purpose without due
process of law, |
FOURTH CAUSE OF ACTION

Freedom of Speech—Right fo Petition
Cal. Const. art. I §§ 2 and 3, and Cal. Civ. Code § 52.1

89, Plaintiff hereby incorporates by reference the preceding paragraphs.

90. Article I, Sections 2 and 3 of the California Constitution guarantee the
rights to freedom of speech and to petition the courts for redress. The City, in
violation of .Civil Code section 52,1, ha_s' violated and continues to violate the rights of
Plaintiff’s members herein alleged. '

91. Section 1514-A of Measure B violates these protections by ch1111ng or.
otherwise discouraging STPOA members from exercising their right to seek redress in
the courts by pehalizing them for bringing a meritorious and successful lawsuit.
Measure B provides that if Section 1506-A(b) “is determined to.be illegal, invalid or
-unenfor_ceab.le as to Current Employees{,]” current employees’ salaries “shall” be

reduced by “an equivalent amount of savings.”

CBM-SRSFS55412 -20-
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‘the remedy, .., amendment or severability.

+ separation of powers between the Iegxslaﬂve executive, and judicial branches, The

- doctrine because it gives the Clty Council ultimate authority to decide “whether to

92, This “poison pill” unlawfully penalizes STPOA members if they
succeed in a lawsuit ehallenging Measure B. Among other things,.there is 110 NeXus _
between the extracted “savings” to the City by reduced employee salaries and Section
1506~A.(b);. that is, there is no requirement the “sal\zirlgs"s be used to pay UAL. Instead,
these dedu_ctions are-wholly punitive in nature to diseourage emplbyees’ exercise of
their fundamental right to petition the courts.

93. Section 1515-A of Measure B also violates the rlght to petxtmn by
chilling or otherwise ch_seouragmg SIPOA members from exercising their right to seek
redress in the courts because it gives the City Council ultimate authority to decide
“whether to ame nd the ordinance consistent with the judgment, or whether to |
determine the section severable and ineffective.” Measure B discourages empioyees
from exercising their fundamental rights fo petition the courts because, regardless of

any successful court judgment, the City COUHCI] usurps the judiciary’s role to decide

FIFTH CAUSE OF ACTION
Separation of Powers Doctrine ,
Cal. Const. art. 111 § 3 and Cal. Civ. Code § 52.1

94, Plaintiff hereby incorporates by reference the preceding paragraphs.
95, Article I, Section 3 of the California Constitution provides for the

City, in violation of Civil Code section 52.1, has violated and continues to violate the '

-_rlghts of Plaintiff’s members herein alleged.

. 96. Section 1515-A of Measure B violates the separatmn of powers

amend the ordinance consistent with the judgment, or whether to determine the section
severable and ineffective” if such ordinance is found to be “invalid, unconstitutional or.
otherwise unenforceable,” The City Council is not a court and may not decide the

legality of a measure it unilaterally put before the voters. Measure B thus usurps the

CBM-SPSI'555412 : -21-
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authority of the judicial branch because it allows the City Council to decide the
remedy if an ordinance is struck down, i.e., amendment or severability.

SIXTH CAUSE OF ACTION
. Breach of Contract

 97. Plaintiff hereby incorporates by reference the preceding paragraphs.
68, The MOA is avalid and bmdlng contract.
99. SIJPOA members have at all tlmes performed their duties under the
MOA by, among other thmgs, serving the City of San Jose in Police Officér

classifications. _
100, The City has breached thé MOA by the actions and omissions alleged

above. Specifically, Measure B, which the City Council drafted and voted to place on |
the Juﬁe 2012 ballot as a voter initiative, denies or otherWise reduces gross and net
salaries, increases employee deductions, contributions, and withholdings, and
decreases retirement benefits agreed to in the MOA.

101. Add1t1onally, the poison pill further breaches the MOA by umlatera]ly
reducing the salaries of Police Officers by as much as 16%. '

102. STPOA members will suffer damages, as described above, caused by
the City’s breach of the MOA, in the .form of reduced salaries and retirement beneﬁts. _

- SEVENTH CAUSE OF ACTION
~ Violation of MMBA
Gov. Code § 3512 ef seq.

103, Plaintiff hereby incorporates by reference the preceding paragraphs. -

104, The MMBA prohibits the City from taking unilateral acﬁon on matters
impacting wages, hours, and other terms and conditions of employment for Police
Officers without first prdviding the STPOA with reasonable notice and an opportunity
to bargain, resolve any differences, and reach agreement prior to hnﬁlementation. |
Gov. Code § 3504.5. “The duty tblbar_gain requires the public agency_fo refrain from
making unilateral changes in employees’ wages and working conditions untit the

employer and employee association have bargained to impasse.” Santa Clara County
CBM-SHSFS55412 222 T
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Counsel Attorneys Assoc. v. Woodside (1994) 7 Cal. 4th 525, 537. The SIPOA and the
-Clty have not bargained to unpasse

105. Section 1506-A of Measure B violates the MMBA both substantively
and procedurally because it directs that the City shall unilaterally reduce salaries by as
much as 16% if the VEP is “illegal, invalid or unenforceable as to Current
Employees,” Witho ut requiring the City td bargain over such reductions and/or even if
bargalnmg were to take place it makes the amount of salary reductions non-negotlab]e

106, Sectwn 1512-A violates the MMBA both substantively and
procedurally because it unilaterally effects an increase in employee contr:bunons"for |
retiree healthcare benefits and, consequently, reduces net saiaries. It also violates the
MMBA because it effectively eliminates the STPOA’s ability to bargain with the City
over retiree healthcare benefits, when such benefits are a mandatory subject of
bargaining under the MMBA;

EIGHTH CAUSE OF ACTION

: California Pension Protection Act
Cal, Const, art. XV, § 17 and Cal. Civ. Code § 52.1

107. Plaintiff hereby incorporates by reference the preceding paragraphs.

'108.. Article XVI, section 17 of the California Constitution provides that a
pﬁb]ic employee retirement boafd’s fiduciary duties are to current and future retirees
and their beneficiaries. It further provides that the retirement board “shall have
plenary authority and fiduciary responsibility for investment of moneys and
administration of the system . . , » The City, in violation of Cal. Civ. Code section
52.1, has violated and continues to violate the rights of plaintifs members herein
alleged. _ |
_ 109, Measure B violates the California Constitution because it comproimises
the Renrement Board’s constitutionally-based fiduciary duties to STPOA members,
who participate in the plan as future retirees, by compelling the Board to consider “any

risk to the City and its residents” in its acﬁla_rial analyses and by compelling the

CBM-SMSF555412 -23-
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Retirement Board to eqqally “ensure fair and eqlllitableltreatment for current and future
plan members and taxpayers with respect to the costs of the plans .. .- 7
PRAYER '
"WHEREFORE, Plaintiff STPOA prays for the following relief:
L | A declaration that
a. Measure B cannot be applied to SJPOA members working for the
City on or before June 5, 2012;
b. - the City was and is required to provide SJPOA members with the

retirement benefits and Retirement Plan in place when they began working for the

- City, as well as any enhancements made during their service with the City;

¢ the City is required to provide the retirement benefits delineated -

in the MOA;
d.  and, by the above-described actions and omissions, the City

. vxolated its obligations.

| 2. A preliminary and permanent injunction prohlbltmg the City from

aﬁplying or otherwise enforcmg any part of Measure B to STPOA members working
for the Clty before June 5, 2012; o |

3. For any and all actual, consequential, and mczdental damages as
against the City accordmg to proof, including but not limited to damages that have
been or may be suffered by members of SJPQA and all c-astsA incurred by SJPOA in
attempting to enforce the constitutional and statutory rights of the association-and-its
membérs; _ |

4. For attorneys’ fees as against the City pursuant to CaIifomiaCode of

Civil Procedure section 1021.5, Government Code section 800, or otherwise;

[ »

o
A\
A\
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5. For costs of suit hetein incurred; and,

6. For such costs and further relief as the Court deems just and proper.

Dated: July §, 2012 _
CARROLL, BURDICK & McDONOUGH LLP

Grng Al ean Adam
onathan Yank
Gonzalo C. Martinez
Jennifer S. Stoughfon
Amber L., West

Attorneys for Plaintiff _
San Jose Police Officers' Association
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JOHN McBRIDE, ESQ., SBN 36458
CHRISTOPHER E, PLATTEN, ESQ., SBN 111871
MARK S. RENNER, ESQ., SBN 121008

Wylie, McBride, Piatten & Renner .

2126 Canoas Garden Avenue Suite 120 ENDORSED
San Jose, CA 85126 : : . -
Telephone: 408,979.2820 ) '

Facsimile: 408.879.2934 . : : :

cpiatten@wmprlaw com.

Attorney for Piamt:ffs and Petitloners JUN 86 2012
ROBERT SAPIEN, MARY KATHLEEN McCARTHY, DAV%P H %MAS Kl
THANH HO HANDY SEKANY and KEN HEREDIA oy SUPDdOrODUI‘IOiOACUUMYO! nnc}a_rg
. bEPUTY
. M. Rawson
IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

ROBERT SAPIEN, MARY KATHLEEN CaseNo.} 12 CV225828

McCARTHY, THANH HO, RANDY
COMPLAINT FOR DECLARATORY AND

INJUNCTIVE RELIEF AND PETITION FOR

Plaintiffs and Petitioners, ' | WRIT OF MANDATE/PRDHIBITION OR
OTHER APPROPRIATE WRIT RELIEF

V8.

CITY OF SAN JOSE, DEBRA FIGONE, in
her officlal capacity as City Manager of
the CITY OF SAN JOSE, and Does 1

through 15,
Defendants and Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1961 SAN JOSE POLICE AND FIRE -
DEPARTMENT RETIREMENT PLAN, :

' Necessary Party in interest

By this action, piain.tiffs and petitionars, ac-tive and retired members of the
1961 San Josa Police and Fire Department Retirement Plan (Plan), seak injlu'nctive,
declara.tory and writ relief to invalidate certain amendments to the San Jose City
Charter as violations of their vested contract rights.
VA
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Plaintiffs and petitioners allege:

'PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW -

1, Under California iaw, whenh a'pubiic-entitv creates a p-ension syétem, the
right to that pension i'r_nmediate!y vests when an empi_oyee acéepts employment. A
pension systém may' be modified prior to empio?ée retirement fér the limited purpose
of keepmg the system fiexgb!e and to maintaln the integrity of the system. Before
empioyee pension Hghts can be detnmenta!!y affected, commensurate benefits must
be given .the employes to prevent an. unconstitutional impairment of pension
eﬁtit!ements.'When governmental action imbeirs vested pension rights, the courts are ._
required to enjoin-such conduct. |

2, Firefighters employed by the .Ci'ty since 1981 have participated in the
F;ta_h provided under San .jose Muriiciba! Code (SJMC), Chapter 3.36, §§ 3.36.010 et
seq., a true and correct copy of the Plan is attached as Exhibit A. On June 6, 2012, San
Jose voters enacted Local Measure B, a true and éorrect éopy of which is attached as
Exhibit B. i.t amends the City Charter to impbse var_iéus changes and limitations to
Plan benefits for activ_el' gn_d retired firefighters, These bhanges_ and limitations
unconstitutionally impair_Plaéhtiffs’ and Petitioners’ vested contract tights. These
impairments incfude, - but afe not limited to: (a) eliminating dléabi!ity retirement
henefits by redefihing ejiglibiiity to require that a firafighter be unable to perforrﬁ 85 @ |
firefighter and ”an.\) other jobs described in the Ci'ty's classification plan” in the Fire
Department-becaus_e of the firefighter's madical condition, even if no such jobs are
available which the disabied firefighter can perform; (b) ﬁermitting the City Council
upon a declaration of a “fiscal and service level emergéncy” to suspend and forfeit
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annual cost of living adiustments {COLAS} to retirees; {c} forcing employees to make
additional contributions for up to 50% of the pensfon plan’s unfunded actuarially

accrued ilability {UAAL); (d} forcing employees to make addition_é! conttibutions for up

to 50% of the retiree medical plan’s unfunded UAAL; and, {e) eliminating the

1 Suppiemental .Retiree Benefit Reserve {SRBR) which funds supplemental bengfits to

| annuitants end survivors.

PARTIES

3. Plaintiff and petitioner Robert Sapien is a resident, taxpayer, and
registered voter.of the County of Santa Clara, California. Plaintiff and Petitioner
Sapien is a San Jose firefighter and an active participant in the Plan.

4. Plaintiff and petitioner Mary Kathieen McCarthy is & .San Jose firefighter

and an active participant in the Pian.

5,  Plaintiff and petitioner Thanh Ho is a San Jose firefighter and an active

participant in the Plan.

.6. Piaintiff and petitioner ﬁandy Sekany worked as a San Jo.se firefighter for
the San Jose Fire Department (SJFD) fgr more than 28 years before retiring in 2008.
\Plaintiff and Petitioner Sekany is a retin}d annuitant of the Pian, |

-7.. Piéintiff a_nd petitioner Ken Heredia worked as é'San Jose firefighter for
the SJFD for morg than 29 years before retiring in 1999. Plaintiff and Petitioner
Heredia is & retired an’nuitaﬁt of the Pian.

8, | Defendant and respondent City of San Jose (City) is a municipal
corporation in the State of California that operates under the authority of the California
Constitution an_d tﬁe’ City Charter.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT OF | 3
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8. Defendant and respondent Debra Figona is the San_ Jose City Manager.
She is éuad_ in her official capacity. Un-der the City Chafter, Figong is the chief
administrative officer of the City responsibie to the Council for the a:_;fministration of
City affairs piaced un&er her charge including but not limited to responsiﬁiiity for the
faithful execution of all laws, provisions of the charter and acts of the Councii which
are subject to enforcement by her or by officers who are . under her direction and
supervision. -

10. Defendants and respondents Doss 1 through 185, inclusive, are sued
under fictitious names. Their true name and capacities are unknown to ;ﬁlaintiffs and
petitioners. When their true names and capacities are ascertéinéd, p!aintiffs' and
petitioners will an_’nend. this cbmplaint by inserting their true names and c;apacities‘
Plaintiffs and petitioners are informed a;d ba!ie.ve, and thereon allege, that each of the
fictitlously named defendant and respondent is responsib[e‘in some manner for the'
oceurrences al!eged in this action, and that p!aintiffs’ and petitioners’ damages' as
alieged in this action Iare_préximate[v caused by those defendants_ahd resbondenté.

11. Necessary Party In Interest the Board of Administration of the 1961
Poiice and. Fire Department Retirement Plan {Board) is the body appointed by the City
Councll responsible for managing, admfnistering and controlling ail funds in the Plan
gstab!ished under the SJMC and the California Constitution, art. XVI, §17. ;i"he Board |
adminlsters tﬁe retirement system and performs various functions related to the Plan, |
including 6etermining eﬁgibility'for receipt of retirement beneflts, the calcu!_atioh'of

employer and employee contributions, the management and investment of the Plan’s

funds and the distribution of pension benefits to retired firefighters.

\\\
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~ JURISDICTION AND VENUE

12, Plaintiffs an_d petitionars bring this action for declaratory r_e!iélc _purs'uant to
Code of Civit Procedure §1080 to determine the constitutionality and Qaiidity of'
Measure B, Pléintiffs and Peti_tioners bring this action for injunctive relief pursuant to
Code- of Civil Procedure §§526. and 527 'an_d Civil Code 852.1 to enjoin the |
irﬁp!amentaﬁon of Measure' B because it violates plaintiffs’ and petitioners’
constitutional and contract rights. Plaintiffé and petitionars also bring this action as a
petition for appropriate writ relief under Code of Civil Procedure §1 685 to block |.
imple'meﬁtation of Measur.e B as an unconstitutional fm;:;airment df doritract under art.
I, 89, an unconstitutional violation of substantive dua process under art. [, 87 and én.
un‘constimtional taking of property without just compensation ur_zder art. 1, §19,
respéctiveiy, of the California Cons;citftlj_tion _a'n.d'the_ existing terms of the Plan. This

action is properly filed in fhe County of Santé Clara pursuant to Code of Civil

Procedures §58394 and 385 and .Civi{'Code §62.1.

FACTS COMMON TO ALL CAUSES OF ACTION

' 13. Membership in the Plan is compuisory and a condition of employment for
SJFFs. Retirement benefits under the Flan are funded by contributions from both the
pension Plan’s members and the City, which co.ntributions are In turn invested for _thé
benefit of the Plan m.ember's. Employee contributions f(_:?r normal service cost and for
COLAs are credited to member participat!dn accounts, Employees make no |
contributions towa_rds prior service cost, except for that portion of the contributions |
providad by SJMC. §§3.36.16565, This Plén provision requi‘res member.contri.butions

because of the increased benefits provided by SJMC $53,36.805 and
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§3.36.1020.B.3 The contributions under these Plan provisi.ons cover the member
cost for henefits improverhents retroactively provided by an interest.a.rbitra'tion award
under Charter 81111, the cdntributions represent the amount ;)f normal ‘Se.r\-!ice
contribu_tioﬁs members would have made from the effective date of the benéfit
increase (i.e., February 4, 1996) to the date of the interest arbitration award,
amortized like prior service costs. In contrast, the City's con.tributions are credited fo
the Plan as a whole. When investments exceed the actuarially assumedlinv_éstment
growth rate, the City'_s‘u.nfunded actuarially accrqed liability (UAAL) for prior service
costs is reduced. Moreover, when the funding ratio with the Plan’s assets to .[féb;ilities
exceeds 100%, the positive UAAL (or over-funding of the Pian) serves as a credit in
favor of the City by reducing its normal co.st contributions. |

14, As adopted, Measure B amends the City Charter to alter provisions of the
Pension Plan as it affects contribution ratés “and benefits for participants and
annuitants. Measure B reduces, changes or eiimhinates existing retiremeht benefits
enjoyed by current e‘mployées and rétirees and reduces retirement benefits for San
Jose .fifefighe'rs- .in pertinent part, as folfows:

a Disabiii‘ty Re_tirement. Under SJMC .§3..36.900 'et seq., active
firefiéhters are éntitied to a disability pension benafit if they can no longer work as
firefighters. The Board determines entitlament for a disability retirement upon proof of
"incapacity for the perf'ormance of duty,” whether service-connected or nonservice-
connected if under _SJMC §3,36.970 the firefighter is "incapabie of assﬁming the
responsibilities and perforrhing the duties of the position then held by hirh Isic] or of
any other person in the same ciéséificatioh of positions [i.e., firefighter classifications]

1o v.vhich'the city may offer tq' transfer him” {SJMC §3.36,900). Among other things,

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT OF 6
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Measure B, §1509-A subd.' {a} and (b} [imits disability retirements for current and

future firefighters to instances where the SJFF is unabie to perform any other job

' within the SJFb, whether such job is evei!abf_e and whether or not the City offers

such a job to tha firefighter. Thus, under Measure B, if a disabled firefighter is
cap.able of performing secretarial duties in the SJFD, but no such positions are
available, or such position is not offeree, the firefighter is inetigible for disability

retirement benefits. Measure B, §1509-A subd. {c} displaces tha rasponsibility for

-determining eligibility for disability retirement benefits from the Board, and instead

vests thet reeponsibfiity in “an independent paeai of medical experts” subject to “a
right of aphea[ to an administrative judge"' Measure B _doee not define a ."medicai'
expert” nor does it defme “an admmistratwe judge”. Meaeufe B .dOee not afford any
offsetting or comparable benefit or advantage to the Plan part:cnpants for §1509 A.

b, Cost-of-Living Adjustm'ents. Under SJMC_ §3.44.150 San Jose
fireﬁg‘hter anhuitente receive an annual COLA of 3% to their 'month[y aiioﬁvance;
effective each Febreary 1. Measure B, §1510—A aﬁthorizes the C_:ouncii to suspend
costs of living edjust'ment paid to current and {eture ratirees for up to five years, if the
Council adopts a resolution declaring a fiscal and service level emergency based on
unidentifiad criteria,” There is no req.uirement.under Measure B to repay annuitants for
the suspension or forfeiture of the COLAs. Measure B does not afford ahy offsetting
or comparable benefit or advantage to Flan participants for §1510-A.

¢ Centributlons Under sJMC §3 36.1500 et seq., the Pian requires
tha _City and SJFFs to make contributions towards the normal cost of the Plan in a
ratio of eight (C.itylr) to three (SJFF). Absent specifilc exceptions- reeuﬁing from

eol[eetive bargaining, under SUIMC §3.36.1550, the City is required to make 1'00% of
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the contributions toward the UAAL that resﬁlts from Insufficient Piari assdts to pay
projected ratirement caosts. Under Measure B, §1506-A subd. (b, beginning July 23,-
2013, smployees wiil be requ!red to make additidnél contributions to pay ihe .Pian’s
UAAL. San Jose ftrefighters will contribute from 4% of pay, up to a maximum of
16% of pay per year, but no more than half the yeariy cost to pay the UAAL. There is
no provision for a reductlon in firefighter contributaons in the event that the UAAL

declines to less than current amounts. Moreover, undsr Measure B, §1514-A, if a

'court detarmines that the provisions of §15606-A subd. (b) are unenforceable,

equivalent monetary “savings” will be imposed _dn employees by “pay reductions”.
Measure B does not afford any of fsetting or ¢omparable benefit or' advantage to Plan
participants for §1506-A. |

d.  Retiree Heaith Benefits, Under sﬂvzc '§3.36.675, the Plan
establishes medical benefit accounts within the retirement fund to provide fetiree
medical benefits, including benefits for sickness, accidgnt; hospitalization, dental or
zﬁediéai B8Xpenses. C,;ontriblutions_ for the normat cost of these benefits are made hy
the City and the firefighters for dental benefits in the ratio of three (City) to one
{firefighter) and for.med.ical benefits. in the ratio of one (Cfty) to one {firefighter).
SJMC 3.36.1200 gt seq. sets out eligibility criteria for medical benefits an_nuitants and
altocates the costs of pren{iufns for medical benéf.its. Under M.easure B, §1512-A, the
co.st burden fqr unfunded liabllities for these benefits is shifted from the'City to the
firefighters since théy must contribute a minimum of 50% of the cost of retiree
healthcare, including ﬁoth normal cost and unfunded iiabiﬁtigé." Measure B does not

afford any offsetting or comparable benefit or advantage to Plan participants for

§1612-A.
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e, Supplemental .'Retir_ement Benefits. Under SJMC §3.36.680 a
“gain sharing” segregated fund c_a!led the Su-pblemental. R_'etiree Benofits Reserve
(SRBR) is established which requireé the allocation of a 'pdrtion_ of.excefss Plan
_investmeﬁt income to fund supplemental benefits to annuitanfs. Measure B, §15611-A
discontinues thé SRBR, and returns the SRBR segregated funds to thé'Pian"_s general
fun.d and prohibits the payment of supplemental bene_ﬁts_ out o-f the'SRBR or other Plan
assets. Mea_sure B does not afford any offsetting or comparable benefit or_advantage
to Pian participants for §:,'15'1 1A

16. Plafntiffs and petitioners have no plain, speedy and ad.equ'a'te remedy in
the ordinary course of Iaw, othér than the relief squght in this complaint and petition,
because the constatutlonal wo!atlons at lssue canhot be protected agalnst and
plaintiffs’ and petitioners’ rlghts canriot .be preserved absent mjunctwe or writ rellef

186. Defendants and respondents implementation of the foregoing provisions
of Measure B is m.;rongfu! condu.ct, and unless énd until enjoined and reétrained by
order of this court, will cause great and irréparab[e injury to plaintiffs-and petitioners
by impairing provision of vested pension rights.

17. Plaintiffs and petitioners have no adequate remedy at law for the
wrongfﬁi imp!emehfation of the foregoing provisions of Measure B because it will be
impossible to determine the precisé measure of damages that will be suffered if
defendan_ts' and r‘espondents’ conduct is.not restrained, and p!aiﬁtiffs and petitioners
wrill bé fotced to institute a multiplicity of suits to obtain adequate compensation for
gach individual’s injuries. |

- 18, Dgfendants and respondents have a noﬁdiscretiohary !ega!,_constitutiona!

and contractual duty to continue in effect all vested Plan provisions, rights and
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benefits to plaintiffs and petitioners. At all times herein mentioned, defendants and

respondents have becn_able to provide all provisions, rights and benefits under the

Plan in effect as of June 4, 2012 to piaintiffs and petitioners.

FIRST CAUSE OF ACTION
REQUEST FOR DECLARATORY RELIEF

19. Plaintiffs and petitioners hereby incorporate by referencé the preceding

paragraphs.

20. Article i, §7 of the Callfornia Constitution prohibits the taking of property

without due process.

21, Article i, §9 of the California Constitution prohibits taws that impalr
contrccts._

22. Article |, §18 of the Cciifcmia Constitution prohibits. the .’gakicg of private
property for public use in the absence of just compensataon. | |

23. An actual controversy has arisen and now exists between plamt[ffs and
'petiti_cners_ and defendants and respondents relative to their respective rights and
duties in that piaiﬁtiffs and petitioners' contend that Moasure B is unconsﬁtUtiona!,
.!nvalad and unenforceable, both on its face and as construed by defendants and
respondents, because it [mpermsssabiy impairs vested contract rights to pensscn' '
benefits under the Pian. The impairment ls nesther reasonable nor material to the
theory cf t.he pension system and its successful operation. It changes pénsion plan
benefits in a manner which results In a disadvantage to employees am_:! annuitants.

without comparable haw advahtages.

SN
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24, Plaintiffs’ and petitiohersl require a declaration. as to the validity of
Measure B,'béth on its face and- as applied to plaintiffs’ and petitioners’ status as
plan rhamber_s. . A judicial déciaration is hecessary and appropriate' at this tima so that
plaintiffs ahd petition‘ers may a.scer.tain their rights and duties,

- 25, Tha City Council prepared and .a;uthorizad Measure B, and based thereon,
plaintiffs and petitioneré are infor;med and befievg', and upon such ihformation and
belief aEIege; that the dafen'daﬁts and respon.dents dispuia .the allegations regarding

the invalidity of Measure B, their obligations undar law, and the al[egéd violations of _'
the law.

SECOND CAUSE OF ACTION
| IMPAIRMENT OF CONTRACT
[CALIFORNIA CONSTITUTION ARTICLE I, §9]

26. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs, |

27. As set forth in the SUMC, the Pfan_ gives rise to vested contractual righfs
for empibyees both active participéhfs and ann'uitan_ts, prior to June 5, 2012,

28, Measuré B impairs the contractual rights of plaintiffs and petitioners.

29. By imparing these contractual rights without g-iving plaintiffs -and
p'et'itioner.s érw comparab[e advantage, cOmmensura_te benefit or compensation,
Measure B as applied to eXistirig plan participants, both current San Jose firefightars

and annuitants, is unconstitutional -and violates Article |, §9 of the California

Constitution.
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 THIRD CAUSE OF ACTION
SUBSTANTIVE DUE PROCESS
(CALIFORNIA CONSTITUTION ARTICLE I, §7]

30. Plaintiffs and petitioners hereby incorporate by reference the preceding

paragraphs.' o |
3% Article I, §7 of the California Constitution prohibits the taking of property
for a pubiic-purpose withouf due process of law. - |

32. Piain;iffs and petitioners have vested property | right in the benefits
-provided by the Plan, and in the Pian itself, in place when they began working for the
City, as well as any e.nh_ancements made during their service with the City.

'33. By téking theseo protected "henefits without giviﬁg plalntiffs and
‘potitioners any comparable advanfage, cdmmenéurate benefit or compensation{'
Measure B violates Article [, §7 of the California Constitution. |

FOURTH CAUSE OF ACTION

TAKING
[CALIFORNIA CONSTITUTION ARTICLE [, §19]

34. Plaintiffs and petitioners hereby incorporate by reference the preceding

paragraphs.

35, Article |, §'1_9 of the California Consfitution prohibits the taking of priva;te '
property for public use in the a_bsenc_é of just compensatibn. |

36. Plaintif_fs and petitioners have vested property right in the benefits
provided hy t.he Plan, and in t._he Plan itself, in place when they be.gan working for the

City, as waell as any.enhancements made during their service with the City. th
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addition, tﬁe retirement banefits are a form of promise for compgnsation.

| 37. By‘_ taking these prote,étgd benefits without givihg plaintiffs and
petitioners any éomparable advantage, commehsurate benefit or compensation, the
“provisions of Méasure B violates Article [, §19 of the Californta Constitution as to tha
taking of property for a public purpose without_ just compensation,

. : FIFTH CAUSE OF ACTION
PETITION FOR WRIT OF MANDATE PROHIBITION OR OTHER APPROPRIATE WRIT

N RELIEF
1. Plaintiffs and petitioners hersby incorporate by reference the precedmg
paragraphs.
2. Plaintlffs and petltxoners are mformed and believe, and upon such'

information and belief a!!ege that upon the effective date of Measure B, If not before,
defendants and respondents will implement the provisions Measure B and will not

abida by all Plan provisions, rights and benefits in effect as of June 4, 2012,

PRAYER FOR RELIEF
WHEREFORE, plaintiffs and petitioners pray for the following relief: |
1. A declaration that: _ _ |
~a. The provisions of Measure_ B cannot be applied. to piainﬁffs and
petitioners because it violatas their con_stituti'onai and contractual rights; and,
b. Thé defendants a_nd respondents were and are required to provida

plaintiffs and petitioners with tha Plan provisions, rights and bénafits iri‘place when |

they began waorking for the City, as well as any enhancements made during their

service with the City.
Yy
WA
LR
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2, A preliminary and permanent injunction prohibiting the defendants and

respondents end the Board from applying.dr otharwise enforcing any part of Measure

B to plaintiffs and patitioners, inclusive of the eldmonition required under Civil Code,
§52.1; | | L | |

3, A praemptory writ mandatmg defendants and respondents and the Board
apply all- Plan provisions, rights and banefits in offect as of June 4, 2012 to pleintiffs
and petitioners and proh:b:tmg the defendants and respondents from applying or
otherwise implementing Measure B tb plaintiffs end petitionaré; '

4. Any and all actual, 'consequentiai and incidental damages according to

'proof mclud:ng but ‘not limited to damages that have been or made be suffered by

pia:ntszs and petittoners and all costs incurred by plaintiffs and petitioners in an

attempt to enforce the constl_tuttonal, statutory and contractual rights and described

herein;

6. For a__ttornéys’ fees purméht to Caiifornia Civil Code §52,1, Coda of Civil
Prbcedura §1021.6, Government Code §800 or otherwise;
. 6. For costs of suit hereiﬁ incurred; and
7. For such costs and fufther- relief as the Court deems just and proper.

Dated: June 5, 2012 :
: ' WYLIE, McBRIDE,

PLATTEN & RENNER

CHRISTOPHER E. PLATTEN
Attorneys for Plaintiffs and Petitionars

ROBERT SAPIEN, MARY KATHLEEN McCARTHY,
THANH HO, RANDY SEKANY and KEN HEREDIA

:30230\72266\pndwcomplaint #2.doo X
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JOHN McBRIDE, SBN 36458

CHRISTOPHER E, PLATTEN, SBN 111971

MARK S. RENNER, ESQ., SBN 121008 ; :

Whylie, McBride, Platten & Renner ENDOBSE_D _ :
2125 Canoas Garden Avenue Suite 120 _
San Jose, CA 85125

Telephona: 408.979.2920 MRS
Facsimile: 408.979.2934 JUL 63 zmz_

cplatten@wmprlaw.com
' OAVID H, YAM A%éﬂi((l

Attorney for Plaintiffs and Petitioners su,,,{gg;;ﬁxg,ﬁ"g,mﬁ,smmg& -

TERESA HARRIS, JON REGER, B, A
and MOSES SERRANO

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

TERESA HARRIS, JON REGER and Case No.: 1-12-CV-226570
MQOSES SERRANOC :
' FIRST AMENDED COMPLAINT FOR :
Plaintiffs and Petitioners, DECLARATORY AND INJUNCTIVE RELIEF

AND PETITION FOR WRIT OF

VS. MANDATE/PROHIBITION OR OTHER
_ ' _ ' APPROPRIATE WRIT RELIEF

CITY OF SAN JOSE, DEBRA FIGONE, in :

her official capacity as City Manager of

the CITY OF SAN JOSE, and Does 1

through 15,
) Defendants and Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY
EMPLOYEES’ RETIREMENT PLAN,

Necessary Party in Interest

By this action, plaintiffs and petitioners, active and retired members of the 1975
Federated City Employees’ Retirement Plan {Plan), seek injunctive; declaratory and

writ refief to invalidate certain amendments to the San Jose City Charter as violations

of their vested contract rights.

Plaintiffs and petitioners allege:

1
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JOHN McBRIDE, SBN 36458
CHRISTOPHER E. PLATTEN, SBN 111971

MARK S. RENNER, ESQ., SBN 121008
Wylie, McBride, Platten & Renner

2125 Canoas Garden Avenue Suite 120
San Jose, CA 95126

Telephone: 408.979.2920

Facsimile: 408.979.2934
cplatten@wmpriaw.com

Attorney for Plaintiffs and Petitioners
TERESA HARRIS, JON REGER,
and MOSES SERRANQ

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
~IN AND FOR THE COUNTY OF SANTA CLARA

TERESA HARRIS, JON REGER and Case No.: 1-12-CV-226570
MOSES SERRANO :
o o FIRST AMENDED COMPLAINT FOR
Plaintiffs and Petitioners, DECLARATORY AND INJUNCTIVE RELIEF

AND PETITION FOR WRIT OF
MANDATE/PROHIBITION OR OTHER

VS,
APPROPRIATE WRIT RELIEF

CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity as City Manager of

the CITY OF SAN JOSE, and Does 1
through 15,

Defendants and Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY
EMPLOYEES' RETIREMENT PLAN,

Necessary Party in Intergst

By this action, ptainiiffs and petitioners, active and retired members of the 1975
Federated City Employees’ Retirement Plan {Plan), seek injunctive, dec!aratory and
writ relief to invalidate certain amendments to the San Jose City Charfer as violations
of their vested contract rights. |

Plaintiffs and petitioners allege:

1

FIRST AMENDED COMPLAINT FDR DECLARATORY AND INJUNCTIVE RELIEF AND PETVTION FOR
WRIT OF MANDATE/PROHIBITION OR OTHER APPROPRIATE WRIT REL(EF; Case No. 1-12-CV-226570




10

11

S 12

13
14
15
16
17
18
19
20
21
22
- 23
24
25
26
27

28

PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW

1. Under California law, when a public sntity creates a pension system, the '

right to that penszon vests when an emp!cyee commences employment, A pens:on

system may be modified prior to emptoyee retirement for the Itmzted purpose of

kesping the system fiexzble and to mamtam the integrity of the system. Before
employee pensaon rights can be de’cnmen’ca!ty affected, commensurate benefits must
be given the employee to prevent an unconstitutional impairment of pension
ehtitlements. When governmental actioh impairs vested pension rights, the courts are
raquired to enjoin such conduct. |

2. Non-safety personnel emp!cyed by the C;ty of San Jose since 1975 have
participated in the Plan provided under San Jose Municipal Code (SJMC), Chapter
3. 28 §§ 3.28. 10 et seq., a true and correct copy of the Plan is attached as Exhibit A. On
June 5, 2012 San Jose voters enacted Local Measure B, a true and correc’c copy of
which Is attached as Exh:bat B. it amends the City Charter to imposs var:ous changes
and limitations to . Ptan benef:ts for active and retired smployees. These changes and
limitations unconstitutionally impair plaintiffs’ and petitioners’ vested contract rtghts
These impairments include, but are not limited to: (a) eliminating disability retarement '
bensfits by redefa‘ning gligibility to require that an employes be unable to perform the .
employee’s job and “any other jobs described in fhe Citﬂ(’s clagsification plan” because
of the employee’s medical condition, even if no such jobs are available which the.
disabled empicyee can perform; {b) permitting the City Council upon a declaration of a
“fiscal and se-rvice level emergencv" to suspend and forfeit annual cost of living
edjustments {COLAs) to retirees; {c) forcing employees to make  additional
contributions for up to 50% of the pension plan’s unfunded actuariaily accrued [iability |
(UAAL); (d) forcing employees to make additional contributions for up to 50% of the
retiree medical plan’s unfunded UAAL; and, ('e) eliminating the Suppiemehtal Retiree

Benefit Reserve {(SRBR) which funds suppte_mentai- benefits to annuitants and

SUrvivors.
2
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PA_R‘TEES _

3. Plaintiff and petitioner Teresa Harris is a San Jose Plant Mechanic at the
Water Pollution Controt Plant and an active participant in the Plan.

4. Plaintiff and pe_t.itloner Jﬁn ﬁeger is a San- Jose En\rironmental Inspector
and an active parﬁcipant in the Plan,

| B. Piaintiff an.d petitioner Moses Se_rrano worked as a San Jose Senior
Maintenance Worker at the Airport for 30 years before retiring in 2010. Plaintiff and
petitioner Serrano is a retired annuitant of the Plan.

6, Defendant and respondenf City of San Jose ({(City) is a municipal
corporation in the State of California that operates under the authority of the California
Constitution and the Clty Charter. |

7. Defendant and respondent Debra Figone is the San Jose City Manager.
She is sued in her off_icia! capaci_w. Under the City Charter, Figor_xe is the chief
administrative ofﬂcer of thé City responsiblé to the Council for the administration of
Cit.y affairs placed under her charge including but not iinﬁited to responsibility for the
faithful execution of all laws, provisions of the charter and acts of the Council which
are subject to enforcement by her or by officers who are under her direction and
supervision.

‘8. Defendaﬁts and respondents Does 1 throdgh 16, inclusive, are sued
under fictitious names. Their true name and capacities are anno\}vn to piaintiffs and
petitioners. When their true narhes_ and capacities are ascertained,.piaintiffs and
petitioners will amend this Cc:mpiainf by inse'rting their true names and capadiiies.
Plaintiffs and 'petitio'nérs are informed and believe, and thereon atlege, that each of the
fictitiousiy named defendant and respondent is responsible in some manner for the
occurrences alleged in this action, and that plaintiffs’ and petitioners’ damages as
alleged in this action are proximately caused by those defendants and respondents.

2. Necessary Par.ty in Interest the Board of Administration of the 19786

Federated City Employees’ Retirement Plan {Board) is the body appdinted by the City
3
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Council responsible for managing, administering and controlling all funds in the Plan

established under the SIJMC and the California Constitution, ‘art. XVi, § 17. The Board

administers the retirement system and performs various functions related to the Plan,

including determining eligibility for receipt of retirefnent beﬁefits, the calculation of
employer and employee dontributions, the management aﬁd investment of the Plan’s
funds and the distribution of pension benefits to retired employees. |
JURISDICTION AND VENUE _
© 10. Plaintiffs and petitioners bring this action for declaratory n.=ﬂieic pursuant to

Code of Civil Procedure § 1060 to determine the constitutionality and validity of
Measure B. _Piaintiffs and petitioners bring this action fbr injunctive relief pursuant to
Code of Civil Procedute §§ 526 and 527 and Civil Code _§' 52.1 to enjoin the
implementation of Measure B ‘because it violates _plaintiffs’ and petitioners’
constitutional and contract rights. Plaintiffs.and petitioﬁers also bring this action as a
petition for appropriate writ. relief under Code of Civil Procedure § 1085 to block
implementation of Measure B as an unconstitutional impairment of contract urider art..
[, §9 an unconstituﬁona; violation of subst_antive due process under art. §, § 7 and an
unconstitutional taking of property without just corﬁpensation under art. i,' §19,

respectively, of the California Constitution and the existing terms of the Plan. This

‘action is properly filed in the County of Santa Clara pursuant to Code of Civil

‘Procedure §§ 394 and 395 and Civil Code § 52.1.

FACTS COMMON TO ALL CAUSES OF ACTION

11. Membership in the Plan is cOmpulsory“and a condition of employment for
all non-safety employees. Retirement benefits under the Plan are funded by contti-

butions from both the employees and the City, which contributions are in tumn

invested for the benefit of the Plan members. Employee contributions for normal

service cost and for COLAs are credited to member participation accounts, Empioyees
make ho contributions towards prior service cost. When investments exceed the

actuatially assumed. Investment growth rate, the City's unfunded actuarially accrued
4
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!iébility {UAAL) for priot sefvice costs is reduced. Moreover, when the funding ratio

with the Plan's assets to liabilities exceeds 100%, the positive UAAL (or over-funding

of the Plan} serves as a credit in favor of the City by reducing its normal cost

contributions.

12. As adopted, Measure B amends the City Charter to alter provisions of the
Pian as it affects contribution rates and benefits for'. participants and annuitants.
Meaéure B feduces, changes or eliminates existing .retireme'nt benefits enjoyed by
current non-safety employees and retirees in pertinent part, as foliows:

' a. Disability Retirement. Under SJMC § 3.28.1200 et seq., active
employees are entitled to a disébi!ity pehsion benefit if they can no ionger perform
théir jobs.'The Board determines entitlement for a disability retirement upon proof of
“incapacity for th-e performance of duty,” whether service-connected or non-service-
connected if the employee is “incapable of assuming the -resp'onsi.bi!ities and
performing the duties of the position then held by him {sic] or of any other person in
the same classification of positions 1o which-the city may offer to transfer him”
{SJMmC §.3.28.1210). Among othef things, Measure B, § 1509-A subd. (a) and {b)
limits disability retirements for current and future emp!oyeés 1o instances where {he
employee is_unab!é to perform any other job witﬂin the City-, whether such job is.

availabie and whether or not the City offers such a job to the emplioyee. Thus, under

H Measure B, if a disabled Water Pollution Plant Mechanic is capable of performing

secretarial duties, but no such positions are avaiiabie, or such position is not offered,
the Plant Mechanic is ineligible for disébiiity retirement benefits. Measure B, § 1509-A
subd. (c) displaces the responsibility for‘determ.ining eligibility for disability retirement
benefits from the Board, and instead vests that responsibility in “an independent panel
of medicaf experts” subject to “a right of appeal to an administrative judge.” Measure |
B does not define a “medical expert” nor does it define “an administrative judge”.

Measure B does not afford any offsetting or comparable benefit or advantage to the

Plan participants for § 1509-A.
. 5
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b. Cos{-of«Living Adjustments. Undér SJMC §3.44.150 Plan
annuitants and survivors receive an annual COLA of 3% to their monthly allowance,
effective each February 1% Measure B, § 15610-A authorizes the Council to suspend
costs of living adjustrhent paid to currént and future retirees for up to five years, if the
Council adopts a resolution declaring a fiscal and service level emergency based on
unidentified criterta. There is no requireme_ht under Measure B to repay annuitants for
the suspension dr forfeiture of the COLAs. Measure B does not afford any offsetting

or comparable benefit or advantage to Plan participants for § 1510-A,

c. Contributions..Under SJMC § 3.36.1500 et seq., the Plan requires

_the City and employees to make contributions towards the normal cost of the Plan in a

ratio of eight (City) to three (employee). The City is required to make 100% of the
contri‘but.ions toward the U.AAL that results from insufficient Plan assets to pay
projected retirement costs. Under Measure B, § 1506-A subd. (b}, beginning July 23,
2013, empioyees will be required to make additional contributions‘ to pay the Plan’s
UAAL. San Jose ehployees ;.:vilt cont.ribute from 4% of pay, up fo a maximum of 16%
of pay per year, but no more than half the yearly cost to pay the UAAL. There is no
provision for a reduction in employee cbntributions in the event that the UAAL
declines to fess than current amoﬁnts. Moreover, under Measure B, 8 1514-A, if a
court determines tﬁat the provisions' of § 1506-A éubd. {b) are unenforceable,
eduivalent monetary “savings” will be imposed on employees by “pay reductions”.
Measure B does not afford any offsetting or comparable benéfit or advantage to Plan

participants for § 1508-A. -
4. Retiree Health Benefits. Under SJMC §§ 3.28.380 et seq. and

3.28.200 et seq., the Plan establishes medical benefit accounts within the retirement
fund to provide retiree medical benefits, including benefits for sickness, .accident,
hbépitalization, dental or medical expenses.. Contributions for the normal cost of these
benefits are made by the City and the emptoveés for dental benefits. in the ratio of

three (City} to one {employee} and for medical benefits in the ratio of one (City) to one
' . 8
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(emptovee} SJMC § 3.28.380 et seq. sets out eligibility criteria for medical benefits
annuitants and aliocates the costs of premiums for medical beneftts Under Measure
B, § 1512-A, the cost burden for unfunded Ilabilttaes for these benefits is shifted from
the City to the employees since they "must contr{bute a minimum of 50% of the cost
of retiree healthcare, including both_ normal cost and unfunded liabilities.” Measure B
does not afford any offsetting or combarab!e benefit or advantage to Plan participants
for 8 1512-A. _

e. Supplemental Retirement Benefits. Under SJMC § 3.29.340 a
“gain shating” segregated fund called the Supp_lementai Retiree Benefits Reserve
(SRBR} is estab!ishgd which requires the allocation of a pdrtion of excess Plan

investment income to fund suppleme'nta[ benefits to annuitants. Measure B, § 1511-A

“discontinues the SRBR, and returns the SRBR segregated funds to the Plan’s general

fund and prohibits the payment of s_ubplemental henefits out of the SRBR or other Plan

| assets. Measure B does not afford any offsetting or comparable benefit or advantage

to Pian participanté for § 1611-A.

13. Plaintiffs and p'etitibners have no plain, speedy and adequate remedy in
the ordinary course of jaw, other than the relief sought in this compiaint and petition, |.
because the const:tut;ona! wolatlons at issue cannot be protected against and
plaintiffs’ and petitioners’ r[ghts cannot be preserved absent m;unct;ve or writ rel:ef

14. Defendants and respondents’ implementation of the foregoing provisions
of Measure B is wrongfui conduct and unless and until enjoined and restrained by
order of this court, wsil cause great and 1rreparable m;ury to piaintiffs and petitioners
by impairing provision of vested pension rights. _

15. Plaintiffs and petitioners have no adequate remedy at law for the
wrongful implementation of the foregoing provisions of Measure B because it wilt be
difficult to determine the precise measure of damages that will be suffered Iif
defendants’ and respondents’ conduct is not'restrained, and plaintiffs .and petitioners

will be forced to institute a multip!icity of suits to obtain adequate compensation for
7
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each ihdividhal's_ injuries.

186. Defendants and respcmdents have a non-discretionary legal, constitutional
and contractuai duty to continue m effect all vested Plan prov:s:ons, rights and
benefits to plaintiffs and petitioners. At all times herein mentioned, defendants and
reSpondents have been able to provide aII_ provisions, rights and benefits under the
Pian in effect as of June 4, 2012 to plaintiffs an-d petitioner_s;

- FIRST CAUSE OF ACTION
REQUEST FOR DECLARATORY RELIEF

17. Plaintiffs and petitioners hergby incorporate by reference the preceding

paragraphs. .

18. Article |, § 7 of the Califomia Constitution prohibits the taking of property
without dué process. |

-19. Article |, § 9 of the California Constitution prohibits laws' that impair |

contracts. _ _
20. Article |, § 19 of the California ConstitﬁtEOn prohibits the taking of private -

nroperty for public use in the absence of just compensation.

21. An actual controversy has arisen and now exists between plaintiffs and
petlt[oners and defendants and respondents relative to their respective rights and
duties in that plaintiffs and petitioners contend that Measure B is unconstztutiona!
invalid and unenforceable, both on its face and as construed by defendants and

respondents, because it impermissibly impairs vested contract rights to ‘pension

| benefits under the Plan, The impairment is neither reasonable nor material to the

theory of the pension system and its succes_sful operation. It changes pension plan
benefits in a manner whicﬁ results in a disadvantage to employees and annuitants
wuthout comparable new advantages. | | |

22. Plaintiffs’ and petitioners require a decfaratfon as to the validity of
Measure B, both on its face and as applied to plam‘nffs and petut:oners status as plan

members A judicial declaration is necessary and appropriate at this time so that
8
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plaintiffs and petitioners may ascertain their tights and duties.

23. The City Council prepared and authcrized Measure B, and based thereon,
plaintiffs and petitioners are i.hformed and belicve, and upon such information and
helief ailege that the defendants end respendents dispute the aliegaticns regarding the

invalidity of Measure B, their obligations under Iaw,' and the alleged violations of the

law.
SECOND CAUSE OF ACTION
IMPAIRMENT OF CONTRACT
[CALIFORN!A CONSTITUTION ARTICLE I, §9]
24. Plaintiffs and petitioners hereby tncorpcrate by reference the precedmg_
paragraphs.

- 25. As set forth in the S_JMC,' the Plan gives tise to vested contractual rights
for empioyees both active patticipants and annuitants, prior to June 5, 2012,
26. Measure B Impairs the ccntractuai rights of plaintiffs and petitioners.
27. By .impairing 'theee contractual rights without giving plaintiffs and
petitioners any comparable advantage, commensurate benefit or compensation,
Measure B as applied to existing plan participants, both current non-safety employees

and annuitants, - Is unconstitutionai and violates Article 1, 8§ 9 of the California

Constitution.
THIRD CAUSE OF ACTION

~ SUBSTANTIVE DUE PROCESS
[CALIFORNIA CONSTITUTION ARTICLE I, § 7]

28. Piaintiffs and petitioners hereby incorporate by reference the preceding
paragrabhs. | -

29.  Article [, § 7 of the California Constitution prohibits the taking of property |
for a public purpose without substantive due process of law.

30. Piaintiffs and petitichers have vested property right in the benefits
provided by the P!an, and in the Plan itseif, in place when they began working for the
City, as well as any enhancements made during their service with the City.

31. By taking these protected benefits without giving plaintiffs and
9
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petitioners any comparable advantage, commensurate henefit or compensation,
Measure B 'viola_tes Article [, § 7 of the California Constitution.
FOURTH CAUSE OF ACTION

' TAKING
{CALIFORNIA CONSTITUTION ARTICLE |, & 19]

32. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. ' |

33. Article I, § 19 of the California Constitution prohibits the taking of private
property for public use in the absence of just compensation.

34, Plamt:ffs and petitioners have vested property . right in the benefits
prov:ded by the Plan, and in the Plan itself, in place when they began working for the
City, as well as any enhancements made during their service with the City. In
addition, the retirement benefits are a form of promise for compensation.

35. By taking these protected beheﬁts without giving plaintiffs and
petitioners any comparable advantage, commensurate benefit o.r compensation, the
proVisEons of Measure B violates Article |, § 19 of the California Constitution as to the
taking of property for a public purpose without just cempensation.

FIFTH CAUSE OF ACTION_

PETITION FOR WRIT OF MANDATE, PROHIBITION
OR OTHER APPROPRIATE WRIT RELIEF

36. Plaintiffs and petitioners hereby incorporate by reference the preceding

parag'raphs'.
37. Piaintiffs and petitiene'rs are informed and believe, and upon such

information and belief a!lege that upon the effective date of Measure B, if not before,

Il defendants and respondents wiil implement the provisions Measwe B and will not

abide by ali Plan provisions, rights and benefits in effect as of June 4, 2012.

PRAYER FOR RELIEF
WHEREFORE, 'p!aintiffs and petitioners pray for the following relief:
1. A declaration that: '
10
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a. a. The provisions of Measure B cannot be appi'iled t-o plaintiffs and

petitioners because it violates thelr constitutional and contractual rightsﬁ and,
) b, b. The defendants and respondents were and are required to
proVide plaintiffs and petitioners with the Plan 'prov.isions, rights and benefits in ﬁlace

when they began working for the City, as well as any enhancements made during

their service with the City.

2. A preliminary and permanént injuriction prohibiting the defendants and

respondents and the Boa-rd from applying or otherwise enforcing any part of Measure

B to plaintiffs and petitioners, inclusive of the admonition required under Civil Code,
§ 52.1; '

3. A preemptory writ mandating defendants and respondents and the Board
apply all Plan provisions; rights and benefits in effect as of .J_uhe 4, 2012 to plaintiffs
and petitioners and prohibiting the defendants and respondents from applyidg or.
otherwilse implementing Measure B to plaintiffs and petitioners; |

4., Any and all actual, consequential and incidentai damages according to
proof, including but not timited to damages that have been or made be suffered by
plaintiffs ahd petitioners and all costs incurred by plaintiffs and petitioners in an

attempt to enforce the constitutional, statutory and contractual rights and described

‘herein;

5..' For attorneys’ fees pursuant 10 Cafifornia Civil Code § 52.1, Code of Civil
Procedure § 1021.5, Government Code § 800 or otherwise;
6. For costs of suit herein incurred; and
YA |
A
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7. For such costs and further relief as the Court deems just and proper.

Dated: July 2,2012

WYLIE, McBRIDE,
PLATTEN & RENNER

Lz O

CHRISTORKMER E. PLATTEN
~ Attorney for Plaintiffs and Petitioners TERESA HARRIS,
'JON REGER and MOSES SERRANO

AO07817228 1\pndifirst amanded compiaint.docx
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JOHN McBRIDE, SBN 36458
CHRISTOPHER E. PLATTEN, SBN 111971
MARK S. RENNER, ESQ., 121008
Wylie, McBride, Platten & Renner
2125 Canoas Garden Avenue Suite 120
San Jose, CA 85125 o
Telephone: 408.979.2920
Facsimile: 408.979.2934

platten@wmprlaw com

Attorney for Plaintiffs and Pet;t;oners i
JOHN MUKHAR, DALE DAPP, JAMES ATKINS, | L. Bargjge
WILLIAM BUFFINGTON and KIRK PENNINGTON - - |

IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA

I\]TZCV?ZGS?&

JOHN MUKHAR, DALE DAPP, JAMES Case
ATKINS, WILLUAM BUFFINGTON and
KIRK PENNINGTON COMPLAINT FOR DECLARATQR_Y AND
_ INJUNCTIVE RELIEF AND PETITION FOR
Piamttffs and Petitioners, WRIT OF MIANDATE/PROHIBITION OR.

| OTHER APPROPRIATE WRIT RELIEF
VS,

CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity as City Manager of
the CITY OF SAN JOSE and Does 1
through 15,

Defendants and Flespondent_s.

THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY :
EMPLOYEES' RETIREMENT PLAN,

Necessary Party In interest

By thrs act!on, plamtiffs and petitloners active and retired members of the 1976

Federated City Employees’ Retirement System (Pian}, seek mjunctwe, declaratory and

writ relief to invaiidate certaln amendments to the San Jose City Charter as violations

of their vested contract rights.

Plaintiffs and petitioners allege:
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PlfBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW

1. Under' Calffdrnia faw, when a public entity creates a pension system, the
right to that pen_sion immediately vests when an employee accepts employment. A
pension system may be modified priot to employee retirement for the limited purpose
of keeping the system fiexible and to maintain the integrity of the system. Before
employee pension rights can be detrimentaily affected,'comm'ensurate benefits must
be given the employee to prevent an unconstitutionaf impairment bf pension
entitteme"nts'. When governmental action impairs vested 'pension rights, the courts are
required to enjoin such conduof. ' |

2. Non-safety personnel employed by the City of San Jose since 1975 have |
participated in the Plan provided under San Jose Municipal Code (SJMC), Chapter
3.28, §§ 3.28.010 et seq., a true and correct copy of the Plan is attached as Exhib:t A On
June 5, 2012, San Jose voters enacted Local Measure 8, a true and correct copy of
which is‘attached as Exhibit B. It amends the City Charter to impose _vanoua changes |
and limitations to Plan benefits for active and retired émpioyees. These changes and

limitations unconstitutionally impair plaintiffs’ and petitioners’ vested contract rights.

These impairments include, but are not limited to: (a} efiminating disability retirement

benefits by redefining eligibility to require that an employee be unable to perform the
employee’s job and “any other jobs described in the City’s classification plan” because
of the employee’s medical. condition, even if no such jobs are avaitable which the
disabled ém;i!oyee can perform; (b} permitting the City Council upon Ia declaration of a
“fisgal and service level émergency" to suspend and forfeit'annllial cost of living |
adjustrhe_nts {COLAs}) to- retirees; {c} forcing employees 10 make additional
contributions for up to 50% of the pension plan’s Unfunded actuarially accrued liability
{UAAL); (d} forcing employees 10 make additionat contributions for up to 50% df the

retiree medical plan’s unfunded UAAL; and, (e} eliminating the Supplemental Retiree

| Benefit Reserve (SRBR} which funds supplemental benefits to annuitants and

sUrvivoers.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITIDN FOR WRIT OF
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PAR‘fIES_

_3, Plaintiff and petitioner John Mukhar is a resident, taxpayer,. and
registered voter of the County of 8Santa Clara, Cal:fomaa Plaintiff and Petitioner
Mukhar is a San Jose Serv:ces Engmeer and an actwe participant In the Plan.-

4. Plamuff and petitioner Dale Dapp is a San _.}ose Maintenance
Superintendent and an'acﬁve participant in the Plan. |

b. Plaintiff and petitioner James Atkins worked- as Plant Mechanical
Supervisor for the City of San Jose for more than 30 years before retiring in 2009.
Ptain'tiff and petitioher Atkins is a retired annuitant of the Plan. ' _

| 8. Plaintiff and petit.ioner Wiiliam Buffington worked. as a San Jose Plant
Mechanical Supetrvisor fer_ the City of San Jose for more than 30 years before retiring
in 201 1. Plaintiff and petitioner Buffington is a retired annuitant of the Plan.

7. Plaintiff and petitioner Kirk Pennington worked as an Electrical

Maintenance Superintendent for the City of San Jose for more than 22 years before

retirmg in 2009 Plaintiff and petitioner Pennington is a retired annuitant of the Plan.
8. Defendant and respondent C:ty of San Jose (City) is a “municipal
corporation in the State of California that operates under the authority of the California

Constztution and the City Charter.
9. Defendant and respondent Debra Figone is the San Jose City Manager

She is sued in her official capacity. Under the City Charter, Figone is the chief

administrati\}e officer of the City responsible to the Council for the administration of
City affairs placed under her charge including but not limited to tesponsibility for the
faithful execution of ali laws,'provisiohs of the _charter and acts of the Council which
are eﬁbject to enforcement by her or by officers who are under her direction and
supervision, h

10. Defendants and respondents Does 1 thro_ugh 15, inclusive, are sued
under fictitious names. Their true name and capacities are unknown to plainfiffs and
petitioners. When their true names and capacities are ascertained, plaintiffs and

3
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petitioners will amend this complaint by inserting their trus names and capacities.
Plaintiffs and petitioners are informed and beliave, and therecn allege, that each of the

fictitiously named defendant and raspondenit is responsible in some manner for the

{l occurrences alleged in this action, and that plaintiffs’ and petitioners’ damages as|

a{I_eg'ed in this action are proximateiy caused by those defendants and respondents.

11. Necessary Party in Interest the Board of Administration of the 1975
Federated City Emplqvees’- Retirement Plan (Board} is the body appointed by the City
Council res'ponsibtef for managing, administering. and controliing all funds in tﬁe Plan

established under the SJMC and the California Constitutlon, art. XVI, § 17, The Board

administers the retirement system and performs varicus _fugctions related to the Plan,

including determining eligibility for recsipt of retirament benefits, the calculation of

‘employer and employee contributions, the management and investment of the Plan’s

funds and the distribution of pensiqn_benefits to retired employeas.

JURISDICTION AND VENUE. |
| 12. Plaintiffs-and petitioners bfing this action for declaratory relief pursuant to
Code of Civil Procedure § 1060 to determine fhe cdnstitutionality and validity of
Measure B. Plaintiffs and Petitioners bring this action for injunctive relief pursuant to
Code of Civil 'Proceduré §5 526 and 527 and Civil Code § 52.1 to enjoin the
imp!emehtation of Measure B because it violates plaintiffS' and - petitloners’
constitutional and contract rights. Plaintiffs and petitioners also bring this action as a
petition for appropriate writ rellef under Code of Civil Procedure § 1085 to block
1mplementatson of Measure B as an unconstitutional impairment of contract under art.
1,89, an unconst:tutaonal viclation of substantive due process under art. 1, 8 7 and an
unconstitutional taking of property without just _compensataon under art. |, 819,

respectively, of the Ca!ifomial Constitution and the existing terms of the Plan. This

action is properly filed in the County of Santa Clara pursuant to Code of Civil-

Procedure §§ 394 and 395 and Civil Code § 52.1.
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FACTS COMMON TO ALL CAUSES OF ACTION

13, Membership in the Plan is compuisory and a cond;tlon of employment for
all non-safety City employees. Retirement benefits under the Plan are funded by
contributions fram both the em,-jlo?ees and the City, which contributions are in turn
invested for the. benefit of the’lPlan members. E'rr_uployee contributions .for normat
service cost and for COLAs are credited to member pa.rticipation accounts. Emp[oyeeé
make no contributions towards prior service.' cost. When investments eﬁ(ceed the
actuarially assumed ihve_stment_ growth rat.e, fhe City's’ unfunded aétuariatly_accrued
fiability (UAAL) for prior Service costs is reduced, Moreover, when the fﬁnding rafio
with the Plan’s assets to Habfiities exceeds 100%, the positive UAAL {or over-funding
of the Plan) serves as a credit in favor of the City 'by reducing its normal cost

contributions.
14. As adopted, Measure B amends the City Charter to alter provisions of the

Plan as it affects contribution rates and benefits for participants and annuitants.

Measure B reduces, changes or eliminates existing retiremen’c benefits enjoyed by

current non- safety employees and ret[rees ih pertinent part, as foliows*
a Disability Retlrement Under- SIMC § 3.28.1200 et seq., active

empioyees are entttled to a d{sabailty pension benefit if they can no longer perform
their mbs The Board determines entitlement for a disability retirement upon proof of
"incapacity for the performance of duty,” whether service-connected or non-service-
connected 'if the employee :s "incapable of continuing to satisfadtorily assume. the
responsibilities and perform the duties of the position then held by him [sicl or of any
other person in the same cIésSificatiori of pdsitions to which the city may offer to
trénsfér_ him” (SJMC §3.28.1210). Among other things, Measure B, § 1509-A subd.
{a) and {b) limits disability retirements for current and future employees to inst.ances
where the employee is unable to perform any otherljob within the City, whether such
job is available and whether or not the City offers such a job to the employee. Thus,

under Measure B, if a disabled Engineer or Maintenance Supervisor is capable of
_ _ 5
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perfo'rming secretarial duties but no such positions are available, or such_position is
not offered, the engineer is Ineligible for disability retirement benefits. Measure B,
§ 1509-A subd, (c) dispiaces the responsibility for determining etigibility for disability
retirement benefits from -the Board, and instead vests that responsibility in “an.
independent p.anei of medical experts” subject to "a right of appeei to an
administrative judge.” Measure B does not define a f‘medica! expert” nor does it define
*an administrative judge"'. Measure B does not afford any oﬁsetting or comparable
benefit or advantage to the Plan participants for § 1509-A.

b. Cost-of-Living  Adjustments. Under SJMC § 3..44.150 Plan
annuitents and survivors receive an annual COLA of 3% to theilr monthly al!owahce,
effective each February 1%. Measure B, § 1510-A authorizes the Councni to suspend
costs of living adjustment paid to current and future retirees for up to f:ve years, if the
Council adopts a resolution declaring a fiscal and service levei _emergencv based on
ehidentified ctiteria. There is no requirement undef Measure B to repay annuitants for
the suspension Or ferfeit_ure of the COLAS. Measure B does not afford any offsetting
or cemparable benefit or edvantage to Plan participants for 8 1510-A. '

c. Contributic)ns. Under SJMC § 3.28.1 500 et seq., the Plan requires

the C:tv and employees to make contnbutxons towards the normal cost of the Plan in a

ratio of eight (City) to three. {employee). The City is required to make 100% of the

contributions toward the UAAL that results from msufftc:ent Plan assets to pay

projected retirement costs. Under Measure B, § 1506 A subd. {b), beginning July 23,

2013, empiovees will be requwed to make add:tlonal contributions to pay the Plan’s

UAAL. San Jose employees will contribute from 4% of pay, up to a maxumum of 16%
of pay per vear, but no more than half the yearly cost to pay the UAAL. There is no
prowsnon for  a reduction in employee contributions in the event that the UAAL
declines to less than current amounts. Moreover, under Measure B, § 1514-A, if a

court determines that the provisions of § 1506-A subd. (b) are unenforceable,

equivalent monetary “savings” will be imposed on employées by “pay reductions”.
: 6
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Measure B does not afford.any offsetting or comparable benefit or advantage 10 ?Ian_

participants for § 1506-A.
d. Retiree Health Benefits. Under SJMC § 3.28.380 et seq. and

3,28.2000 et seq., the Plan establishes medical benefit accounts within the retirement

fund to provide retiree medical benefits, including benefits for sickness, accident,
hospatahzatlon dental or medical expenses. Contnbutaons for the normal cost of these |
benefits are made by the City and the employees for dental benefits in the ratio of

three {City) to one (empioyee) and for medical benefits in the ratio of one (City} to one

{employeel. SJMC § 3.28.380 et seq. sets out eligibility criteria for medical benefits

annuitants and allocates the costs of prémiufns for medical benefits. Under Measure
B, § 1512-A, the cost burden for unfunded fiabilities for these beneflts is shifted from
the City to the employees since they “must contribute a minimum of 50% of the cost
of retiree healthcare, inciuding both normal cost and unfunded fiabilities. " Measure B
does not afford any offsetting or comparable benefit or advantage to Plan participants
for § 1512-A. | o |
e. Supplemental Retirement Benefits. Under. SJMC § 3.28.340 a
’*Qain sha_ring" segregated fund called the Supplemental Retiree Benefits Reserve

{SRBR} is established which requires the allocation of a portion of excess Plan

'mvestment income to fund supplemental benefits to annuitants. Measure B, § 1511-A

dlscontnnues the SRBR, and returns the SRBR segregated funds to the Plan's general
fund and prohibits the payment of supplemental benefits out of the SRBR or other Pian

assets. Measure B does not afford any offsetting or con‘iparable.benefit or advantage

to Plan participants for § 1511-A.

- 1B. - Plaintiffs and petitionars have no plain, speedy and adequate remedy in
the ordinary course of taw, other than the relief sought in this complaint and petition,
because the constitutional violations at issue cannot be profected égainst and
plaintiffs’ and petitioners’ rights cannot be preserved absent injunctive or writ relief.

16. Defendants and respondents implemantation of the foregoing provisions
- 7
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of Measure B is wrongful conduct,- and unfess and until enjoined and restrained by.
order of this couft, will cause great and irreparable injury to plaintiffs and petitioners
by impairing provision of vested pension rights. o

17. Plaintiffs and petitioners have no ddequate remedy at law for the
wrongful implementation of the foregoing provisions of Measure B becau'sle it will be
difficmt to determine tht_s precise measure of damages ihat will be suffered if
defendants’ and res_pondents' conduct is not restrained, and 'p{ainjt_iffs and petitioners-
will be forced to institute a multiplicity of suits to obtain adequate ‘compensation for
each individual’s injuries. ‘

18. -Defendants and respondents have a non-discretionary legal, conétitﬁtio_nai

and contractual duty to continue in effect all vegted Plan provisions, rights and

‘benefits to plaintiffs and petitioners. At all times herein mentioned, defendants and

respondents have been able to provide all provisions, rights and benefits under the |
Plan in effect as of June 4, 2012 to plaintiffs and petitioners.

FIRST CAUSE OF ACTION
REQUEST FOR DECLARATORY RELIEF

19. Plaintiffs and petitioners hereby incorporate by reference the preceding

paragraphs.
20. Article I, § 7 of the California Constitution prohibits the taking of property

without due process.

21. Article |, § 9 of the California Constitution prohibits faws that impair
contracts. _

22, Articled, § 'iQ of the California Constitution prohibits'the taking of private
property for pﬁbiic use in the absence of just compensation.

23, An actual controvérsy. has arisen and now exists between plaintiffs and
petitioners and defendants and respondents relative to their respective rights and
duties in that pl'aintiffs_ and petitioners contend that Measure B is unconstitutional,
invalid and unenforceable, both on its face. and as construed by defendants and

8
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respondents, because it impermissibly impaits vested contract rights to pension
benefits under the Plan The impairment ts neither reasonable nor material to the
theory of the pension system and its successful operation. It changes pension p!an

penefits in a manner which results in a d:sadvantage to - employees and annuitants

without comparabie new advantages.

24, Plamtiffs and petmoners require a declaration as 1o the validity of

Measure B, both on its face and as applied to p!amt!ffs and petitloners’ status as plan

‘members. A 3udlcaa! declaration is necessary and approprtate at this time so that

plaintiffs and petitioners may ascertain their rights and duties.

25. The City Council prepared and authorized Measure B, and based thereon,

| plaintiffs and petltioners are informed and bel:eve, and upon such lnformatlon and

belief allege that the defendants and respondents dispute the allegations regarding the

invalidity of Measure B, their obligations‘ under jaw, and the alleged violations of the

law. o
SECOND CAUSE OF ACTION
IMPAIRMENT OF CONTRACT
_ , {CALIFORNIA CONSTITUTION ARTICLE I, § 91
'_ 26. Pla:ntiffs and petitloners hereby lncorporate by reference the precedlng
paragraphs.

27. As set forth in the SJMC, the Plan gives rise to vested contractual rights

“for employees both active participants and annuitants, prior to June 5, 2012.

28. Measure B impairs the contractual rights of plaintiffs and petitioners.

29. By impairing these contractual rights without giving plaintiffe and
oetition_ers any compartable advantage, commensurate benefit or compensation,
Measure B as applied to existing plan participants, both current Sao Jose non-safety |
empioyees and annuitants, is unconstitutiooel and violates Article 1, § 9 of the

Caiifornia Constitution.
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THIRD CAUSE OF ACTION
. SUBSTANTIVE DUE PROCESS
[CALIFORNIA CONSTITUTION ARTICLE L, § 7]
30. Piaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. ]
- 31. Artic!e {, 8 7 of the Cahfom[a Constttut:on proh:btts the taking of prcpertv
for a public purpose without due process of law. '

'32, Plaintiffs and petitioners have vested bropertv right in the benefits

prqvided by the Plan, and in the Plan itseff, in place when they began workihg for thé

| city, as well as any enhancements made during their service with the City.

33. By taking these protected benefits without giving plaintiffs and

| petitioners  any comparable advantage, commensurate benefit or cc_mpensatian,

Measure B violates Articie i, § 7 of the California Constitution.
FOURTH CAUSE OF ACTION
TAKING
[CALIFORNIA CONSTITUTION AR‘I‘ICLE 1, & 19}

34. Plaintiffs and petitioners hereby incorporate by reference the preceding

‘paragraphs,

35, Articlel, § 19 of the Célifomia Constitution prohibits the taking_of pri\}ate
property for public use in the absence of just compensation. -

. 36. Plaintiffs and petitioners have vested pro;ﬁer;cy right in the benefits
provided by the Pian, and in the Plan itself, |n piace when they began working for the
City, as well as any enhancements made during their service with the Ctty in
addition, the ret:rlement benefits are a form of promise for compensation.

37. By taking these protected benefits without giving plaintiffs and
petitioners any comparabie advantage, commensurate benefit or cempénsation, the
prov_isicms of Measure B violates Article {, § 19 of the Ca[ifornia_ Constitution as to ‘the

taking of property for a public purpoée without just compensation.

10
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FIFTH CAUSE OF ACTION
PETITION FOR WRIT OF MANDATE,
PROHIBITION OR OTHER APPROPRIATE WRIT RELIEF

38, Plaintiffs and petitioners hereby incorporate by reference the preceding'
ﬁaragraph:s | ' -

39. F‘ia;ntsffs and pet;t:oners are informed and believe, and upon such
information and belief atlege that upon the effective date of Measure B, if not before,
defendants and respondents will implement the p!‘OVlSlonS Measure B and will not
abide by all Plan provisions, rights and benefits in effect as of June 4, 2012.

_ PRAYER FOR RELIEF
WHEREFORE, p!aiﬁtiffs and petitionérs pray for the foﬂ'owing retief:
1. A dec!aratlon that: ‘
_ a, The provisions of Measure B cannot be applied to pla:nt:ffs and
petitioners because it v:olates their constltutrqnal and contractual rights; and, - |
b. The defendan_té and fespondents were and are required to provide
plaintiffs and 'petitiohers wi’ﬁh thé Plan provisions, r'ights and benefits in place when
they began working for the City, as well as any enhancements made during their
service with the City. .. -

2. A pretiminary a_nd_bermanent injunction Iprohibiting the defendants and
respondents and the Board from applying or otherwise enfor_cing any part of Measure
B to -plaintiffs and petitioners, inclusive of the admonition required under Civil Code, |
§52.1; | | |

, 3. A preemptory wirit mandatlng defendants and respondents and the Board
apply alt Plan provisions, rights and beneﬁts in effect as of June 4, 2012 to plaintiffs
and petitioners and prohlblt!ng the defendants and respondents from app!ylng ot
otherwise impleﬁnenting Measure B to plaintiffs arid petitioners; . |

4, Any and alf actual, consequenti.al and .incidental' damages according to
;ﬁroof, including but not fimited to damages thaf have been or made be suffered by

plaintiffs and petitioners and all costs mcurred by plaintiffs and petitioners in an
11
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attempt to enforce the constitutional, statutory and contractual rights and described

herein;

5. For attorneys' fees pursuant to California Civil Code § 52,1, Code of Civil

! Procedure §1021.5, Government Code §800 or otherwise;

: 6_.' For costs of suit herein incurred; and

7. For such costs and further relief as the Court deems just and proper.

June (f,_/, 2012
' WYLIE, McBRIDE,
PLATTEN & RENNER

_ CHRISTOPHER E. PLATTEN
Attorneys for Plaintiffs and Petitionars
JOHN MUKHAR, DALE DAPP, JAMES ATKINS,-

WILLIAM BUFFINGTON and KIRK PENNINGTON

180097\7 2280\pndimulkar complaint.doe
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TRAGUR P. PATERSON, SBN 226659 , B H‘ CIRSED
VISHTASP M. SOROUSHIAN, SBN 278895 :
BRESON, TAYER & BODINE, APC W5 D 3 g

21

.| 483 Ninth Street, 2nd Floor

Oakland, CA 94607-4051
Telephone:  (510) 625-9700
Pacsimile:  (510) 625-8275

20
Email: TPaterson@beesontayer.com S o
VSoroushian@beesontayer.com. (‘;J,"S\C‘i :
. AT
Attorneys for Plainttff and Petitioner,
AFSCME LOCAL 101
SUPERIOR COURT OF THE STATE OF CALIFORNIA
f IN AND FOR THE COUNTY OF SANTA CLARA
AMERICAN FEDERATION OF STATE, Case No. 1120y 2 ci ? 8 6 h
COUNTY, AND MUNICIPAL EMPLOYEES,
LOCAL 101, on behalf of its members, © ' COTMPLAIN T FOR DECLARATORY AND |

. INJUNCTIVE RELIEF AND PETITION
" Plaintiff and Petifioner, | FOR WRIT OF MANDAMUS '

v, ) 1. Unconstitutional Impairment of Contract
_ ' . (Cal. Const, Art. I § 9 & Civ. Code § 52.1)
CITY OF SAN JOSE and DEBRA FIGONE in | 2. Unconstitutional Bill of Attainder
her official capacity as City Manager, (Cal. Const, Art. 1 § 9 & Civ. Code § 52.1)
: 3, Unconstitutional Taking of Private Property
Defendants and Respondents, | (Cal. Const, Art. I § 19 & Clv. Code § 52.1)
o | 4. Unconstitutional Taking of Prwate Property
THE BOARD OF ADMINISTRATION FOR Without Due Process -~
THE FEDERATED CITY EMPLOYEES (Cal. Const. art. 1 § 7 & Civ. Code § 52.1).
RETIREMENT PLAN, _ ‘5. California Pension Protectlon Act
' - 1 (Cal..Const. Art. XV1§ 17 & Civ. Code § 52.1)
Necessary Parly In Inferest, 6. Violation of Constitutional Right to Petition.
- (Cal. Const. Art. L§§2 & 3 & Civ, Code § 52.1)
7. Nlegal Ultra Vires Tax, Fee or Assessment
(Cal. Const, Art. L, § 7 & Civ. Code § 52.1)
8. Promissory Estoppel and Equitable Estoppel
9. Request for Declaratory Relief
(Code of Civ. Pro. § 1060)
10. Reguest for Injunctive Relief
(Code of Civ. Y'ro. §§ 525, 526 & 526(a))
11. Petitton for Writ of Mandate
' (Code of Civ. Pro. § 1083)

OR MANDAMUS
Case Mo.
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‘F as follows:

employees smployed -by the City and who are metnbers of the City’s Federated City Employees

to receive such benefits under the terms and conditions in effect at the time such employee accepts

PIain_tit_‘f Atnerican Federation of State, County, and Municipat Employecs, Local 101 alleges

L. INTRODUCTION
L. Plaintiff and pctitionef (“Plaintiff or “Petitioner”) brings this suit for declarafory,
injunctive, and writ relief in order to declare unconstitutional under the C.a.lifomia Constitution the
“Sustainable Retirement Benefits and Compensation Act” (“Act” or “Measure B”), approved by the
electorate of the City of San José (“City”) on June 5, 2012, and to bar its implementation by
defendants and respondents (“Defendants” or “Rcspoﬁdents").
2. Plaintiff Local 101 of the A:ﬁerican Federation of State, County, and Municipal

Employees (“AFSCME” or “Union”) is the representative of certaln groups of miscellaneous

Retirement Plan (collectively referred to herein as “miscellaneous employees,” “etmployees,” or

“members”). . _
3. Under the California Constitution, public employee pension benefits are deferred

cotnpensation, and a public employee has a constitutionally-protected contractual and property right

employment. )
| 4, A public employee’s right to the benefits established under a pension plan vests upon

comtnencing einployment, because the right to such benefits represents a forbearance of wages or
other compensation otherwise immediately earnable through the employee’s ongoing service. |
5. These rights are vested and cannot be reduced or eliminated without unpairing this

constitutionally-protected contractual obligatién and property right.

6. Under California law, a right to rétiree health benefits andfdr benefits in the form of a
post-retirement cost of living adjustments (“COLA”) may also vest by implication. The resuiting
contract and property right to receive these forms of benefits, on terms substantially equivalent o
those offered by the public employer, similarly arises upon acceptance or continvation of

employment. Once vested, they cannot be reduced or eliminated without impairing this

constitutionally-protected contractual obligation, )
COMPLATNT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT 271682_4.dos
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“{ retirement security.

the Mayor and City Council an Act providing for such amendments to the City Charter, authorizing

promised to them (and for which they have conitributed a portion of their wages). Attached to the

‘employees’ penston benefits will be reduced and additional obligations on the bart of employees will

7. In a memorandum datéd December 1, 2011, City Mayor Chuck Reed submitted to the
City Council a series of recommendatiods. In relevant part, he recommended that the City Coﬁnc'_'.il
refrain from declaring a “Fiscal and Service Level Emergency,” and further recommended the City
Couﬁcil adopt a resolution calling for a municipal election on Juae 5, 2012, for the purpose of placing

on the ballot an amendment to the City Charter’s (“Chartexr”) provisions governing City emiployee
8. By memorandum dated February 21, 2012, City Manager Debra Figone proposed to

promulgation of ordinances for the purpose of, infer alia, reducing City employee retirement security

and reducing wages for City employees who “choose” to retain the level of retirement scéurity

memorandum wete the terms of the Act proposed for placement on the ballot.

9, The pro'posal also called for convening a June 3, 20 12'specia_1 mgnicipal election for
the purpose of placing the Act on the ballot for referendum (as amendments to the City Charter must
be approved by the City’s electorate). _ |

10.  On March 6, 2012, the City Council adopted the proposal and directed plademeht of
the Act attacﬁed thereto on the June 5, 2012 Ballot.

11.  The Act was subsequently designated “Measure B” on the ballot (hereinafter referred
to as “Measure B.”) | '

12, OnlJunes, 2012, the City clectorate ;ﬁassed Measure B by referendum.

13. On or about July 5, 2012, the City C!érk certified the results of the June 5 election, -

including passage of Measure B.
14.  Among other things, Measure B purports to amend the City Charter such that vested

be incurred with respect to the City’s obligation to fund the retirement seourity it bas promised.
15.  As applied to current cmployees participating in the Federated Cily Employees

Retirement Systen, Measure B violates the California Constitution because it substantially impairs

3
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{ incurred by the City, and obligates active employees to fund liabilities previously incurred b}; the

penalty on employée_—membcrs who successfully challenge the legality of the Act through a “poison

the affected émployces’ right to retirement benefits that vested when they commenced em’pibymént
and/or continued their employment with the City., _ '
‘16,  For example, Measure B vidl ates the California Constitution with respect to current
employees because it, infer alia: | _
a. Reduces and eliminates portions of employee retirement benefits that are or have
become vested; ' o

b. Imposes conditions subsequent on the right to reccive retirement benefits already

garned; .

¢. Is an unconstitutional bill of attainder, as it shifts the burden of financing public debt
upoh a small class of private parties; _

d. Cdnstitutes an unconstitutional t_aking of private property for public use without
providing the affected employees with just compensation;

e. Constitutes an unconstitutional taking of private property for public use without
affording the affected employees with substantive due process; o

£ 1Is an unconstitutional retroactive law as it subjects employces to liabilities previously

City with respect to ils retiree health obligations;
g. Is unconstitutional because it violates the “California Pension Protection Act”;

h. Violates cmployee-members' constitutional right to petition the courts by imposing a
pioy _ P

pill” Ijrovision; and
i, Imposes an illegal and improper tax.
17.  Additionally, the Cify should be prohibited from implementing Measure B pursuant to
the commeon law doclrines of promissory estoppel and equitable estoppel.

18.  Measure B, if implemented, violates the {aw as summarized above and further detailed

in the allegations below.

I

/ _ _
4
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527 and le Code section 52. I

- | of Civil Procedure section 1085.

-1 an instrumentality of the State of California, which operates under the authority of the California

II. VENUEAU RISDIC'I‘ION

19. . Petitioner seeks dcclaratory relief pursuant to California Code of Civil Procodurc

section 1060,

20.  Pefitioner seeks injunctive relief pursuant to Code of C";vil Procedure sections 526 and
21.  This court has jurisdiction over the writ relief requested in this proceeding under Codc

22.  This action is brought under, and secks to rectify vio'rl'ations of, the laws of the State of

California including its Constitution,

23.  All parties exist and residc within the County of Santa Clara, and the acts and/or
omissions complained of took place within the County of Santa Clara, making this Court the

appropriate venue for this action,
I11. THE PARTIES

24, Pet‘:tionef and Plaintiff AFSCME Local 101 is an unincorporated membership.
association, and a labor organization as defined by Government Code section 3501,

25. AFSCME Local 10 i, including its affiliated Municipal Employees’ Federation
(“MEF”) and Confidential Employces’ Organization (“CEOQ™), is the recognized exclusive bmgainfng
mprescntative for certain non-managerial employees of the defendant and respondent City of San
José.

26. APSCME sues on behalf of, and in the interest of, its members employed by the City.
Such members aré-misccllaneéus employecs and are members of the City’s Federated City
Employees Retirement System.

27. Measure B purports to affect and substantially impair the rights of AFSCME's

members as alleged herein.

28.  Defendant and Respondent City of San José is a chartered municipal corporation, and

Constitution and the San José City Charter.
29.  Defendant and respondent Debra Figone is sued in her official capacity as City s
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'chrcment System.and the retirement fund. (California Constitutmn, art. XVI, sect. 17; San Jose

Ma'nagcr of the. City of San I osé. The City Charter designates the City Manager as the City’s chief
administrative officer responsible to the City Council for the administration of the City’s affairs |
placed under her charge. Ms. Figone’s duties include but are nof limited to executing alt laws, City
Charter provisions, and any acts of the City Council which are subject to enforcement by her
subordinates. Executing Measure B is amongst her duties. _

30, The Board of Administration for the Pederated City Employces Retirement System
(“Bbaid") is the Necessary Party in Interest in this case and is appointed by the C;ty Council. The

Board is responsible for managing, administering, and controlliﬁg the F.ederated City Eraployees

Municipat Code (“SIMC™) § 3.28.100.) Action on the part of the Board is requlred in order to bnng
the Federate d Clty Empioyecs Retirement System within comphance with Measure B.
IV. FACTUAL ALLEGATIONS
A. THE FEDERATED CITY EMPLOYEES RETIREMENT SYSTEM

31, Priorto Measure B, and at all times relevant hereto, the City Charter provided for 2
defined benefit pension plan, and set forth a duty on the part of the Citjr to “create[], establish{] and
maintain{] ... a retirement plan or plans for all {ofits] officers and cmployées.. .;” (Charter § 1500.)

32, The Charter further prescribed the minimum benefits due to ité non-excluded
miseellaneous cmplbyces and required the City Council to provide for pension and other benefits

through ordinance. (Charter § 1505.) It also stated that in its discretion, the City Couneil “may grant

greater or additional benefits,” (Charter § 1505().)
33,  Pursuantto dﬁly-enacted ordinances, Defendant adopted and established a Federated

City Employees Retirement Systcm providing for cettain benefits for covered employees. Such
ordinances, and other laws of the City and State, further provide for the establishment of a Retirement

Board to oversee and administer pension benefits for covered employees.
34, The terms and conditions of the plan of benefits prescribed by, and adopted under,

these auspices is bereinafter referred 1o as the “Retirement System,” “Federated System,”

or “System.”

. ' 6
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT 271682 4.doc
OF MANDAMUS :

Case No.



el

[N SR U G I S O S T S T N -
W e BB ERRS EDESEGES O D S

=T S T LY. I S PTO N

35. Génerally, full-time miscellaneoué employees becoxﬁé members of the System upon
acceptance of employment with the City., | ._ _ _

36. - Prior (o Measure B, the System was funded by contributions from both members and
the City under the proportions set forth in the Charter. Howevef, member ot employee contributions
were never assessed of required with respect to the System’s unfunded liabilities; rather members ~
only were responsible for contributing towards the “normal cost” ! of their ammaliy—eaméd benefits. -
. 37.  Therefore, ptior to Measure B, the City Charter provided that the funding of benefits
under the system was to be computed annually with respect to the normal cost of each empic)yée-
member’s annual beneﬁt. accrual; the Charter and City Ordinances provide that “any {non-excluded]
retirement fund, system or plan for or because of current service or current service benefits ..., in
relation to and as compared with contributions made by the City for such purpose, shall not exeeed
the tatio of three (3) for [miscellaneous] employees to eight (8) for the City.” (Charter § 1505(c); §
SIMC 3.28.710.) | '

38,  Underthe Sj'stem, member contributions are made _oh!y on account of current service
rendered (SJ MC § 3.28.710), excepting limited ¢ircumstances — not relevant here — where employees
may make additioﬁal cdntributiohs to purchase “prior service credit”?, (SIMC §8§ 3.28.730, 3.28.740.)
Again, members are not and have never been required to make confribtitions into the Siystebn to cover
their own or others’ unfunded liabilities. '

39.  Instead, under the Chax_'tef, the City has been responsible for ensuring payment of
shortfalls between the plan’s assets and the actuarially-determined liability for ali benefits owed by
thc System. Such di‘fferencc,' actuarially determined, represents the System’s “unfunded liability,”
which fluctuates depending on the System’s investment and demographic expenence.

40.  While the City is required to make current sefvice and Iinlited prior service
contributions into the retirement system on behalf of members (SIMC §§ 3.28.850, 3.28.890), it is

and haé been obligated to cover the unfunded Habilities of the retirement system (SIMC § 3.28.880,)

£ The notmal cost is the actuatially determined cost of new benefits eamad each ycar by active particlpants.

 Meaning the purchase of pension credit for years of City service that dig not qualify for pension membership 7
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‘not choose the lowest cost plan, he/she must pay the difference betwccn that premium and the

41.  The form of benefit promised by the City and provided under the System. to
Péti_tioner’s members was a defined benefit cdnsisting of 2.5% of compensation multiplied by the
particular empioyée"s years of employment with the City for which the employee is eligible for credit
under the System (i.e. “covered” or “credited” service). The defined benefit also includeda
guaranteed cost of living adjustment, or “COLA,” r;-,cnsisting' of a 3% annual increase in the pension
benefit. . '

42.  Although the right to earn and receive such a defined benefit accrues upon accepting
and continuing employment under the System, mcmbers.beccmé eligible to réct}ive such defined
benefit on the earlier of reaching age 55 and completing five years of covered service, or compt eting
a full 30 years of service regardless of age. (SJMC 3.28.1110¢A))

43, Under the System, mebers whe become disabted and unable to petform their duties

are entitled to a disability retirement benefic.

44.  The City and the System also provide for payment and fundmg of health benefits for
Federated System retirees,

45. To qualify for retiree health benefits, a member must retire under the System and have
at least fifteen years of service or receive an allowance that is at least 37 .S% of final pompensanon.
Furthermore, a retiree may be eligible for benefits if he/she “[wlould be receiving an allowance equal
to at least [37.5%] of [h:sfher] final compensation ] if the workers® compcnsatlon offset ... did not
apply.” (SIMC 3.28. 1950(A)(3) ) I a retirec qualifies for the plan, the reurement system pays one

Mundred percent of the lowest cost plan that is available to a¢tive City employees. I a retivee does

premium for the lowest cost plan.

46.  To qualify for rctiree dental benefits, a member must retire for disability or service and
either have credit for five years of service or mote-ot receive an allowance that is at least 37.5% of
final cdmpensati_on. Furthermorc, a retitee is eligible for benefits if he/she “would be receiving an
allowance equal to at least [37.5%] of [his/her] final cotnpensation [] if the workers’ combensation

offset ... did not apply...." Ifa retiree qualifies for the plan, the retirement fund pays one hundred

percent of that members® premiumns to an eligible dental plan, g
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47.  The City and thc;, Systém also provide for a Supplemental Benefit Retiree Benefit
Reserve (“SRBR™) for the benefit of retired members, sutvivors of members, and survivors of retired
members retired members. If the balance remaining in the Plan’s income account [after payment of
administrative costs and expenses of the retirement System for the. applicable fiscal year] is greater
than zeto, the [Bloard ... fransfer[s] ten percent of the excess earnings to the [SRBR], and il
transferfs] the remaining ninety percent of the excess earnings to the general reserve.” (SIMC
3.28.340(D).) Furthermore, interest on these funds and excess funds are deposited in the SRBR.

B. MEASURE B -

48.  Measure B seeks to reduce the retirement security of Petitioner’s members while
simultaneously shifting obligatiotis and debts élrcady incutred by the City unto a small class of
individuats, including Petitioner’s members. -

49. - Measure B further sceks to ;:rumsh members who erther chatlenge its lc:gahty or resist
the reduction of the ret:tcmcnt benefit to which they are vested and entitled. Specifically, Section
1514-A of Measure B provides that if any of Measure B’s terms ate “determined to be illegal, invalid
or unenforceable as to Curre nf Employees[,]” current employees’ salaries shall be reduced by “an h
equivalent amount of savings.” |

Suspension and Reduction of COLA Provision

50. With-respcct' to the COLA component of the System’s defined retirerent benefit,
Measure B authorizes the City Councill to eliminate ot “suspend” payment of the COLA. By its
terms Measure B provides the City Council with discretion to suspend the COLA for a period of five
years and thereafter may reduce by half the COLA benefit, or contintue thc suspension,

51.  Priot to Measure B, miscellancous employccs enjoyed a vestad tight to an annual three
percent increase to their pension benefit after retirement. This served the purpose of ensunng that a
retiree’s pension kept pace with inflation. (STMC § 3.400.160.) (it should be noted that System
members do not participate in the federal Old Age, Survivor and Digability Insurance (OASDI)

progtam administered by the Social Security Administration, which of course includes a COLA

component}.

9
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1 after payment of administrative costs and expenses of the retirement System for the applicable fiscal

1 members, and survivors of retired members.

] System’s genéral fund.

52.  The COLA component of the System’s retirement benefit has been funded by
employee and City contributions. Specifically, the normal cost of the COLA component is funded by
contributions from members and the City on the same three to eight ratio basis as has been applfed to
the primary pension beneﬁt (S) MC § 3.44.00.)

53. - Measure B, however, provides that the City Counc11 is authonzed to suspend COLA
payments “in whole or in part” until (and if) “[the City Council] determines that the fiscal emergency
has eased.” (Scctlon 151 O-A) Upon information and belief, such provision appiics equally to curtent {
employees who retire prior to the adoption of any such resolution suspending the COLA.

54.  Measure B further provides, that “in the event” the City Council “restores all or part of
the COLA” it shail not exceed 3% for “.current employees” or “1.5% for Current Employees who
opted into the VEP” (/d.), and it may only be restored prospectively. _ o

55.  Measure B therefore reduces vested retirement benefits in the form of permitting

elimination and reduction of COLA for both current and future retirees.

Elimination of rke Supplemental Benefit Retiree Benefit Reserve {“SRBR")

56.  Measure B efiminates of the System’s Supplemental Benefit Retiree Benefit Reserve

(“SRBR™). _
57.  Priorto Measure B, in the event the Systern had a balance in its operating account

year, the Board of Retirement was required to “eransfer ten percent of the excess earnings to the

[SRBR}, and [to] transfet the rémainir_a g ninety percent of the excess earnings to the generdl reserve.

(8IMC 3.28.340(D).) Furthermote, intcrest -on funds and excess ﬁznds were deposited in the SRBK
58.  Funds were held in the SRBR for the benefit of retired members, sutvivors of

59, Measure B eliminates the SRBR and transfers t_he'zissets held in such account to the

Changes to the Obligation fo Fund City Emplovee Relirement Programs

60. Measure B transfers to employees the responsibility for funding, in part, the System’s _

previousty-incurred unfunded liability. Such an obligation has not, heretofore, existed on the part 10
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| obligation for the System’s unfunded liabilities, in addition to their obligation to make payment of the

" | normal cost of their annual accrued benefits.

indefinitely and with no limit; reduces and caps the annual COLA; redefines the term “final

of Systém members or emplayees. As set forth abave, the Municipal Code and Charter have

exclusively placed respansibility on the City for any such incurred liabilities.

61.  Specifically, in order to retain their vested entitlement to receive their pension

benefits, members must personally agres to assume a pro rata portion of up to 50% of the City’s

62.  The obligation to assume half of the City’s responsibility for financing the System’s
unfunded liabilities has been computed by the City to equal approximately 16% of gross pay and,

accordm gly, Measure B caps this obligations 16% of gross pay.
63.  Employees who decline the obli gatlon to assume the Ctty s debt in this manner, under

Measure B, ate placed into a “Voluntary Election Plan” or “VEP.” Such employces on a going
forward basis, are SUbjCCt to a dramatic reduction in theu vested right to receive their pensron Benefits
and p_rcmised level of retivement secutity.

64.  Specifically, with respect to employees who decline to assume the City’s obligation
for the System’s unfunded liabilftics, the VEP imposes a lower accrual rate for ‘bencﬁts; imposes a

later retirement age; increases the years-of-service retirement eligibility gradually each year,

compensation” ta exclude the member’s compensation that would ofherwise have been included in
computing the member’s pension; and redefines to the member’s disadvantage the criteria applied to
disability retirements.

65. Meoasure B’s VEP does not present members with a “voluntary” option, as the exerdis_e
of such choice is neither volitional nof free from coercion or duress. | -

66.  Further, although accepting imposition of the VEP may be mare advantageous than
rcmammg in the System as amended by Measure B, both “options” require members o accept a
reduction in their vested right to receive promised retirement benefits upon fetirement.

67. Prmr to Measure B, the City’s miscellancous employees had the right to retire on thc

earlier of reaching age fifty-five or working for the City for thirty years. (See, e.g., SIMC §

3.28.1110(A).) ' .
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retirement (which increases by six months each year, starting in July of 2017); areduced COLA of

68. Specifically, 2 member’s annual service retirément “allowance” ~ or benefit - was
computed with respect to his/er ﬁlnai compensation, which was défined as the “highest average
annual compensation .earn-able by the member during any period of twelve consecutive months of
federated city service.,..” (SIMC § 3.28.030.11.) Such a full service retirement benefit was
computed as 2.5% of such final compens ation per year of service. Furthermore, one year of service
was defined as “1,73 9I or moreé hours of federated city service rendered by the member in any .
calendar year.” (STMC § 3.28.6809(B).) -

69.  Employees who are unable to shoulder the City’s ob.li‘g,ation for the System’s .
unfunded liabilities must accept, under the VEP, a reduced benefit accrual rate of two percent of final

compensation; an increased retirement age of sixty-two; an ever-increasing years-of-service

1.5%; “final compensation” redefined as “the average annual pensionable pay of the highest rAree
consecutive years of service”; and an increase in the definition of a year of service to 2,080 houts,
(Section 1507-A (emphasis added).) |

Changes to the System's Disability Retirement Benefit

70.  Measure B redefines the term “disability” with respect to current employees ina
manner that reduces such employees’ eligibility for a disability tetirement under the System. It
further reduces the right to a disability retirement benefit for employees required to enroll into the
VEP. |

71.  Specifically, Measure B reduces the maximum benefil that a disabled fetiree may
receive, reduces the categories of compensation for purposes of computing the benefit; and reduces
the annual COLA. | |

72,  Prior to Measure B, 2 miscelaneous employce qualified for a “disability retirement” if
his/her “disability ... tender[ed] the member physic.ally ot mentally incapable of continuing to
satisfactorily assume the responsibilities and perform the dutics and functions of the position then
held by him and of any other position in thé same classification of positions to which the city may

offer to transfer him, as determined by the retirement board on the basis of competent medical

opinion.” (SIMC § 3.28.1210.) Prior to Measure B, disabled employees who could fill such 12'
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positions were nevertheless entitled to.a disability retitement if no such position ¢xisted or was open,

73. Furthcr membcrs who retire because of a service-connectod dlsablhty were, prior to .
Measwe B, permitted an “annual allowance” of rio less than forty percent of their compcnsatmn plus
2.5% for cach year of service beyond sixteen, to a maximum of seventy-five percent of the membcr s
final compensation, (SIMC § 3.’28_,_1280:)

74.  With respect to non—scwic;a connected disabilities miscellaneous employees who
became members of thf; System pnor to September 1, 1998, were eligible for a non-scrvlcc connected
disability retirement allowance equal to t.he normal refirement allowance less halfa pcrccnt for each
year the member is younger than age ﬁﬁy—ﬁvc. All other members receive an allowance of twenty
percent of final Qompcnsatioﬁ plus two percent of final compensation for éach year Pf service in
cxcess of six years, but less than sixteen years, plus 2.5% of final compensation for each year of
scrviee credit in excess of sixteen years, up © seventy-five percent of the member’s finat
compensation, (SYMC § 3.28.1300.)

75. - Prior to Measure B, disability retirees received an annual three percent COLA. (SIMC
8§ 3.44.010, 3.44.160.) ' '

76.  Measure B substanti al.ly impairs both the eligibility to receive and the substantive
benefits provided under the System’s disability tetirément provisions. |

77.  Specifically, Measure B redefines the term “Disability” for purposes of restricting
eligibility to receive a disability retirement. Measure B naifows the definition to apply only to
employecs whose disability “has lasted or is expected to last for at least one year ot to resuit in deatly”
and “eantiot perform any other jobs describcd in the City’s classification plan because of his or her
medical condition(s)... regardless of whether there ate other positions available at the time a
dctermmanon is made” (Scetion 1509-A (emphasis added).)

78. Thus, under Measure B, a member who suffcrs deblhtatmg injury may be denieda
disability benefit is she can theoretieally perform the functions of any classification, even if there is
no vacancy available to accommodate such employee.

79.  Measure B also reduces the disabitity benefit provided under the Systern.

Specifically, service-connected disability retirces recei ve fifty percent “of the average annual "
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' City, computed at two percent times final compensation, defined as the average highest three

fa “right of appeal to an administrative judge.”

pensionable pay of the highest three consecutive years of service.” Further, employees become

cligible for non-service connected disability retirement benefits after five years of service with the

congecutive years. Such an employee may receive a minimum and maximum non-service contected
disability retirement of twenty percent and fifty percent, rcspecti{fely. (Section 1507-A(e).)

0.  Under Measure B the disability retirement COLA is reduced to 1.5%.

81,  Furthermore, Measure B shifts the responsibility for determining eligibility for

disability retirement benefits from the Board to “an independent panel of medical experts” subject to

Funding of the City’s Retivee Health Obligations

82, Pursuant to the SJMC members of the Federated System who satisfy cettain
conditions related to service or disabilify retirement are entitled to receive retiree medical and dental
benefits. (SIMC §§ 3 28 1950, 3.28.2000.)

83. Mcmbers of the System enjoy a right to retiree healthcare benefits that is vested by
explicit or implied contract. Indeed, employees contribute to the cost of retiree health through their
own payroll deductions. - |

84,  Refiree healthcare benefits are a form of deferred compensation for present service,

85.  Retiree healthcare benefits are also provided as a result of written agreements between
the City and labor organizations, including Petitioner.

36, Prior to Measure B, AFSCME members have ¢o ntributed to their retiree health
insurance on a one-to-one basig with the City, |

87. Priorfo Measuré B the Ci_ty has not, and did not, make contributions at a level
sufficient to fully prefund its retivee health obligations. Rather, the City paid for its retiree health
obiigations thfo_ugh a “pay-as-you-go” method, utilizing both its own and employee contributions
towards providing health benefits to its retirees. ‘Where such amounts were insufficient to pay the
city’s health bbligations, the City was responsible for such unfunded amounts,

88,  Although active employees contributed in the form of payroll deductions towards the

14
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| Healtheare Plan’s (“RHC Plan”) unfunded liabilities.

costs of retiree healthcare, they were not reslponsi-bie for funding the full cost of the Retiree

85,  On information and belief, the City has developed an Annuai Retirement Cost or

“ARC” that incarp}m*ates the City’s predicted normal cost of retiree health obligations and the cost of

promised but unfunded benefits to current and future retirees (i.e. unfunded li abilitics).

90.  Beginning in or around 2009, the City imposed increasingly significant layoffs of its
employecs and further reduced wagcs of those that remained by as much as twelve percent of
pensionable pay. As aresult, the City’s pay-as- you go mcthod of funding its retiree health
obligations became untenable as the amount of efuployee contributions to the ARC necessarily
declined due to such Iayoffs and pay reductions. The City’s aetions further inereased the pool of
retirees and consequendly its retiree health obligations, as employees opted to retire rather thanbe
placed on lay-off or continue to work under significant pay reductions. ' _

9].  Maeasure B attempts to shift the City’s obligation associated with previously-incurred

and promised retiree health benefits onto its current employees, Measure B seeks to make current
employees responsible not only for 50% of the normal cost of their annually-incurred retiree health
obligations, but also for the City’s unfunded liabilities with respect to all of its retxrce healthcare
obligations. (Measurc B, § 1512-A(a) {making active employees rcsponslbie for contributing “a
minimum of [fifty percent] of the cost of retiree healtheare, incl uding both normal cost and unfunded
labilities™).) ' |

g2,  Upon in_formation and belief, with respect to miembers of the Petitionér, such an

obligation imposes an excise on cutrent cmployce compensation for the payment of the City’s

general obligations.
93.  Such excise is substannally greatet than the amount of benefits each such cmployee is

expected to receive under the RHC Plan, Asa result, such employees are paying for benefits

unassociated with their City service,

94, Measure B further attempts to set a framework to severely diminish the value of the
“|ow cost plan” to which members are entitied upon retirement .

15
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contract, and violates due process, as guaranteed by the Califomia Constitution.

4% of pensionable pay pet yeat, up fo a maximum of 16%, but no more than 50% of thecosts to

95,  Measure B aiso purports to “unvest” the right to retirec health notwithstanding the fact
that cmpioyec membcrs of petitioner have directly confributed through payroll deduction to the cost _
of such benefits. (Measure B, Section 1512-A(b) (stating “[r]o reiiree healthcare pian or benefit shall
grant any vested right...”; providing City with right to “amend, change or terminate any [RHC Pilan

provision™).) Such provision, as alleged below, is an unconstitutional taking and impairment of -

96.  Measure B also redefines the benefit provided under the RHP as “the medical plan
which has the lowest monthly premium available to any active employce in either the Police and Fire
Department Retirement Plan or [the System].” (Section 1512-A(c).) This effectively fixes employee
benefits to the lowest cost plan City-wide, whether or not thal plan was bargained for or imposed
apon a unfon other than AFSCME by the City. |

97.  Asaresult, Measﬁ;c B reduces the cxpectations'.of Petitionet’s members by reducing
the amount of Retiree health premium payment available to them upon retirement,

| Retroactive Shifting of' Public Debt to a Small Class of Individuals

98.  Measure B shifts a substantial burden onto current employees for the financing of the
System’s, Plan’s, and the RHC Plan’s unfunded liabilities. |
99. Such unfunded liabilities represent the previously- mcurrcd obli gatmns of the City with
respect 1o benefits earned by current and future retirees of the Cxty
100, Withrespect to the System, under Measure B, employecs who refuse to forego their

vested right lo their pension benefit must make “additional retirement contributions in increments of

ammortize any pension unfunded liabilities....” (Section 1506-A(b).)
101.  Prior io Measure B, the City was and has been obligated to pay for any such unfunded

liabilities. Further, until the VEP is implemented, Section 1506-A of Measure B governs all
members of the System, obligating them to shoulder the City’s debts related to the System’s
unfunded liabilities.

102, Similarly, ifa court finds Scction 1506-A(b) of Measure B 10 be “illegal, invalid or

16
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uncenforceable” then the City is purportedly empowered to require employees to pay down the City’s
obligations for the System’s unfunded lisbilities. (Section 1514-A of Measure B.)
103. Measure B places on current employees the responsibility of funding the cost of their

benefits in addition to the unfunded liabilities not associated with their own service, including the -

| already-accrued retirec health benefits obligations and the benefits payable to current retirees. ™

104. Measure B requires a small class of individuals, namely cgrrcn_t employees with
respect to the RHC Plan and cutrent employees who refuse to forego their vested benefits under the
System’s VEP plan, to retroactively fund liabilities of the public.

105. Measure B improperly imposes on members an obligatibn to fund a portion of the
City’s gencral obligations. _ _

106. Measure B imposes severe retroactive liability on a limited class of parties that could
not have 'anticipated such liability, and in a substantially disproportionate mannet.

107. Under the California constitution such re_troacﬁvc legislation deprives individuals of
legitimate expectations and upsets settled transactions.

108. Retroactive Iau&naking is of particular cor_lstitutional concem because of its use, as
with Measure B, is a means of retribution against unpopular groups.

109. Measure B is further an improper imposition of public debton a small grovp of
individuals, '

110, Inthat rc gard, Measure B is an unlawfullretroa(:tive law that violates the California
.Co'nstitutid'n’s ta}(ings and duc process clauses, and such Constitution’s prohibition of ex post facto
laws and bills of attainder. |

VIIL. CAUSES OF ACTION

FIRST CAUSE OF ACTION
Unconstitutional Impairment of Contract
(Cal. Const. Art. 1§ 9 and Cal Civ. Code § 52.1%)

111.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein.

3 Plaintiff may sue is Superior Coutt for a violation of its members’ constitutional rights pursuant to Civil Code Sect.
52,1

17
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112, California’s Constitution, Article 1, section 9, prohibits the state and 1ts
instrumentalities, including the City, from passing a law that impairs the obligation of contracts
(“Contracts Clause™).

1 13,  Maodifications to public employee retirement plans affcctmg cirrent employees must
be reasonable under California’s Contracts Clausc. Changes can be r.easonable only if (1) they bear
some material relatioﬁ to the theory of a pension system and its successful opcratiori and (2) changes
in a pension plan that result in a disadvantage to employee are accompatied by comparable new
advantages. | - -

114, Miscellaneous employees enjoy vested contractual rights to the System, Plan, their
retirement benefits, and any enhancements implemented once they begin working with. the City.

115. Measure B substantially impairs these rights without providing a comparable
advantage. _ '

1 16 Under California law, these pnmlples apply to changes in the method of funding of

pension systems, and such changes cannot be 1mposed on members to their disadvantage, when there

is no corresponding advantage.

117. Measure B, and the funding mechanisms providing for reduction in wages and shiﬁing'.

of liabilities to a small class of individuals who derive no benefits from such liabilities, is contrary to

the theory of a pension system.

118.  Measure B interferes and impairs those contractual rights in a way that is
unreasonable. | -

119. Measure B’s provisions bear no material relation to the theory of a‘retirement system
or its successful operation; fhey simply allow the City to escape from its obligation to proxf;idc its
employees with these form of deferred compensation with which it previousty enticed them into its
employ.

120. Measure 3’s provisions hatm the effected employees without proifiding them with any

comparable advantage, commensurate benefit, or compensation.

121. Therefore, Measure B violates Article I, Sect. 9 of the California Constitution as it

applies to existing plan participants and is unconstitutional. _ 8
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“poison pill” provision whereby if they seek to enforce their Constitutionally-protected right to be

SECOND CAUSE OF ACTION
Unconstitutional Bil of Attainder
(Cal. Const. Art. 1 § 9 and Cal. Civ. Code § 52.1)

122.  Plaintiff hereby incorporates by referéncc_ the preceding paragraphs s;s though set forth
fully herein, ' '

123.  California’s C_ons.titutioﬁ, Article 1, section 9 prohibits the state and its
instrumentalities, including the City, from passing bills of attainder.

'124.  Measure B is a legislative act. It was initially promulgated and put to & vote of the
electorate by the City Counc1l and it was then approved by the City’s electoratc

125. Measure B exclusively targets and penalizes current and future Clty employecs
(“public employees™) for harsher treatment than other residents of the City. '

126. Measure B penalizes current City employees by imposing an excise on them, unless
such employees agree to forego their Consﬁtutionally-protc'cted tights to receive théir full Pension
benefit, | |

127.  Such excise, consisting of up to 16% of their salaty, is a severe penalty, and
constitutes puhishmcnt.-. .

" 128 Suchexcise inflicts punishment on this small class of individuals by subjecting them

to adverse economic treatment, Measure B further punishes such employees by imposing on them a

free from Bills of Attainder and other unconstitutional treatment, they are further penalized.
129. Measure B is therefore is an unfawful Bill of Attainder.

THIRD CAUSE OF ACTION

Unconstitutional Talking of Private Property
(Cal, Const Art; 1§ 19 and Cal, Civ. Code § 52.1)

130.  Plaintiff hcreby incorporates by reference the preccdmg paragraphs as though set forth

fully herein.
131. A public entity may not take pri vate property for public use in the absence of just

compensation. (Cal. Const. art 1 § 19.) Nor maya public entity pass regulations having the effect of

depriving individuals of theit property.

19
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132.  Miscellancous employecs enjoy vested contractual and property rights under the

System, once they begin work for the City.

133. MeasurcB is ataking' of such rights,

134.  Similarly, retirement benefits promised in order to induce employment with the City
are a form of deferred compensation. Measure B constitutes a taking of such propesty.

135.  Measure B has a drastic fiscal impact on public employees be'cadse it significantly
abridges their vested right to receive certain cetirement benefits.

136. Furthermore, Measure B conéﬁtutcs an unconstitutional taking because it divests
public employees’ salaries to finance thi:"System’s unfunded liabilities and employee retirement
plans, without pro viding such employees with just compensation for this divestiture.

137. Measure B seizes a greater portion df fheir salaties to finance th§ City's unfunded
liabilities related to pension and retirec health benefits. In other words, because Measure B seizes
wages in order to pay for the previqusly-indurrcd retirec health and Pension obligations associated
with others, it constitutes an unconstitutional taking, .

138. AI.thOugh Measure B significantly infringes upon the vested property rights of plaintiff
and those it represents, it does not provide them with any form of comparative advantage., Therefore, |

it amounts fo an unconstitutional taking of private property for a public purpose without just

compensation.
119. Measure B further constitutes an unlawful retroactive law in violation of the California

Constitution’s takings clause.

FOURTH CAUSE OF ACTION

Unconstitutional Taking of
Private Property Without Due Process
(Cal. Const. art. 1 § 7 and Cal. Civ. Code § 52.1)

140, Plaintiffhereby incorporates by reference the preceding paragraphs as though set forth
fully herein, ' ' |
141, California’s Constitution, Article I, section 7, provides “A person may not be

deprived of ... property without due process oflaw.”

142. Miscellaneous employees enjoy vested contractual and property rights to the pension
20
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Ifully herein.

benefits set forth under the Systerm, and any enhancements made during their term of employment
with the City, This includes the right to a COLA and retiree healthcare beneﬁts.' :
143. Measwre B.violatcs the members’ rights fo substantive due process guaranteed by the
California constitution by taking their \?csted property rights without affording thema comparable
advantage or commensurate benefit or c'nmpen-sation. ' |
144, Measure B further constitutes an unlawfuf retroactive law in violation of the California

Constitution’s Pue Process clause.

FIFTH CAUSE OF ACTION
Violation of California’s Pension Protection Act
(Cal. Const, art. XVI § 17 and Cal, Civ. Code § 52.1)

145,  Plaintiff hereby incorporates by referenice the preceding par'agraphs as though set forth

146. The California Constitution givcs- public .scctor pension or retirement systems the “sole
and exclusive fiduciary responsibility” over the system's assels and its administration. (Cal..Const. _
art. XVI §§ 17, 1?(a_).) It also holds that system assets ate “trust funds and shall be held for the
exclusive purp oses of providing benefits to participants in the pension or retirement system and their
beneficiaries...” (Cal. Const, art. XV § 17(8).) |

147. The California Constitution states that ‘_‘the_' retirement board of a publié pension or
retirement system shall have ﬁlbnarjz authotity and ﬁduciarjr responsibility for tnvestment of moneys
and administration of the system...” subject to specified conditions. (Cal. Const. art XVI§ 17) |

148, It further prbvidss that the Board “shall have the sole and exclusive fiduciary
responsibility over the assets of the public pénsian ot tetiternent System[,1” and “it shail also have the
sole and_exciusi\?e responsibility to adniinister the [S]ystem in a manner that will assure prompt
delivery of benefits and related services to the participénts and their beneficiaries.” Furthermdrc, the
“agsets of [the System] arc trust funds and shall be held for the exclusive purposes of providing
bcneﬁts.to patticipants in the [System] and their beneficiaries and defraying reasonable expenses of
administering the [S]ystem.” (Cal. Const. art XVI § 17(a).)

[49. A Retirement Board’s “d wy to ifs pmi(;ipanis and their beneficiaries shall take

| 21
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receipt of retirement benefits, the calculation of employer and member contributions, and the

[ duty to its participants and their beneficiaries shall take precedence over any other duty.” (Cal. Const. |

precedence over any other duty.” (Cal, Const. art XVI § 17(b).) Further, the Board’s “exclusive
fiduciary responsibilit]y] ... to provide for actuarial services in order to assure the competency of the
assets of the” System. (Cal. Const. art XVI § 17(e). See also SIMC § 3.28.350(B).)

150, | The City’s. Municipal Code grants real party in interest, the Retirement Board,
exclusive control over investing and administering of the retirement fund, (SIMC § 3.28.310.)

151, The Code charges the Board with investing and reinvesting fund assets, which are

“held for thé exclusive purposes of providing benefits to membérs_ of th.e' plan and thei-‘r beneficiaries
aﬁd defraying reasonable expenses of aﬂministering tﬁe plan.” (SIMC § 3.28.350(A).)

152. Amongst its other responsibilities, the Board also determines employee cligibility for |

distribution of benefits to retirees,

153, The California Constitution also requires that thc “members of the retirement board of
a public pension or retirement system shall discharge their duties with tespect to the system solely in
the interest of, and for: the exclusive purposes of providing benefits to, participants and their
beneficiaries, minimizing employer contributions thereto, and defrayiné reasonable administrative

expcﬁScs of administering the system.” (Cal. Const. art. XVI§ 1'?(a);) Also, a retirement board’s

art. XVI'§ 17(b).) .
154, _Mcaéure B requires that when the Necessary Party in Interest adopts retirement plans

under the Federated System, it “minimize any risk to the City and its residents....” (Section 1513-
A(2).) Requiting that Necessary Party in Interest consider the risk of such a plan to any other party
besides its participants and bcheﬁciaries directly contradicts its primary fiduciary responéibility to
Plan participants and beneficiaries. |

155. Measure B requires that all “plans adopted pursuant to the Act ... minimize any risk to
the City and its residents ....” (Section 1513-A(a).) Again, this command contravencs the Board’s
primary fiduciary duty to Plan participants and beneficiaries.

156. Section 1513-A of Measure B sets forth certain actuarial requirements that usurp the

Board’s plenary power and exclusive fiduciary responsibility, as mandated by Califorpia’s 2
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT 271682_d.doc
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“by Section 1506-A(b) itself.

Constitution, to provide for actuarial services to ensure the conipctency of the assets” of the Syétem.
157.  For these reasons Measure B is in conflict with and preempted by the California

Constitution.

SIXTH CAUSE OF ACTION

Viotation of Counstitutional Right to Petition
(Cal. Const, art. I §§ 2, 3 and Cal. Civ. Code § 52.1}

158.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

fully herein, '
159, Miscellancous cmployces enjoy vested contractual rights to the Plan, its benefits, and

any enhancements once they bégin working with the Clty This inctudes the right to pension
payments with 2 COLA and retiree healtheare bcncﬁts

160, “The people have the rightto . petmon govcrmncnt for redrcss of grievances. .,
(Cal. Const. art. 1 § 3.} . |

161. Section 1511_4-A of Measure B holds that if Section 1506-A(b) “is determined to
illegal; invatid 0; unenforceable to Carrent Employecs{,]“ cugrent employees’ salaries shaﬂ be
reduced by “an equivalent amount of savings.” The penalty Section 151 4-A imposes for a successful

chaltenge to Section 1506-A(b) is equally detrimental to members as the burden imposed upon them

162. The penalty imposed by Mcasure B for successfully mounting & legal chaflenge to
Measure B is unrelated to the theory of a pension system and viotates the Constitutionally protected
right to. petition.

163, Measure B impermissibly imposes a cost of tisk upon the exercise of the right to
petition the courts for 'redress and its purpose and effect is to chill the assertion of constitutional
r;ghts by penalizing those who choose to exercise them.

164. Section 1514-A of Measure B deters members from challenging Measute B by
imposing an unreasonable, burdensome, legally unauthorized, and urwetated penalty for successfully

invoking the Constitutional right to petition thc courts,

165, Measure B discourages the exercise of 2 fundamentat ri ght and therefore violates Cal

‘i Case No.

Constitution Article 1, Sections 2 and 3. : ' ' 23
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT 271682_4.90c
OF MANDAMUS | '




p—y

MR N RN N N R N e '
& 2 A G B LN o= O W M ua >m» R ® o o— o

R N L T U I

| rational basts.

SEVENTH CAUSE OF ACTION
Ittegal Ultra Vires Tax, Fee or Assessment
(Cal. Const, Art, ], § 7 & Civ, Code § 52.1)

166.  Plaintiff herehy incorporates by reference the preceding paragraphs as though set forth
fully herein, - |

167. Measure B imposes on current and future employees the obligation to Fund the city’s
general obligation for the unfunded liabilities associated with its pcnsicu‘n System and Retiree
Healthcare Plan. |

168. Measure B accomplishes this by imposing an excise on City employee wages.

169. Rather than impose upon.employees the cost of their own, incurred benefits, Measure
B imposes on employees an excise to raise funds for the payment and fundiﬁg of general obligatioﬁs
of the City, namely the already-incurred lia_bélities of future retirees and the benefits provided_ o
current refirees, | | |

170, Under Cali fornia law, permissible fees must be related to the overall cost of the

governmental regulation. A fee, excise or tax inay not exceed the r_easor;able cost of regulation with
the generated surplus used fot general revenue collection. An excessive fee that is used to generate
general revenue becoines a tax. |

171. The excises imposed by Measure B are excessive as they are not related to the cost of
the individual employees’ benefits but also subsidize the City's own, previously incurred, obligations.

172. The excises further offend pﬂnéiples of equal protection under the California
Constitution.

173. Statutes imposing fees, excises of taxes violate the California Constitution’s equal

protection clause if they select one particular class of persclns'ﬁ)r a species of taxation without

174.  Measure B violates the California Constitution’s equal protection provision to the
extent it imposes Hiability upon one person for the support of another not obligated to support such

person. Thus, thete is no rational basis for levying the excise exclusively upon members.

i
i | | |

- _ - 24
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF AND PETITION FOR WRIT 271682_4.dec
OF MANDAMUS

Case No.



3

R ST T I O o
B a3 G Bk B R e S B m a3 o o R oe - B

| promise in law ot equity.

of the doctrine would further public policies and prevent injustice.

© o o A W N

and their labor organizations represented that employces were not liable to finance public debt, or the

fully herein,

_ EIGHTH CAUSE OF ACTION -
Promissory Kstoppel and Equitable Estoppel

175.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein,
176. Promissory estoppel serves as consideration in order to enforce a bargained-for

agreement. That is, the reliance on a promise made by one party serves-as a bagis to enforce such
177. Estoppel applies to claims against the govérnment, particularly where the application

' 178.  The City, through its Municipal Code, Charter and communications with employees

System’s or RHC Plan’s unfunded liabilitics.
179.  The City further represented that employces would earn benefits and have the right to
reccive 2 certain level of benefits. In reliance thereon, such members and empioyees acceptcd and

continued in employment, and made payroll contributions of their own into. thc Systcm and RHC

Plan.
180. The City should have reasonably expected these promises to encourage the

miscellancous employees to accept employment with it and continue working for it until they

qualified for.service retirement,
181, The City violated thesc promises when it ado;;ted Measure B by reducing benefits and

shifted the burden of financing its unfunded liabilities upon nisceiianeous employees.

NINTII CAUSE OF ACTION
REQUEST FOR DECLARTORY RELIEF
{Code of Civ, Pro. § 1060) '

182.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth

183, Measure B requires that the City Council adopt ordinances to “implement and

effectuate [its] provisions.-. ..»* Unless relief is granted, Measure B becomes effective immediately

and sets as a goal that “such ordinances shall become effective no later than Scplember 30,2012.7
| 25
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{ STMC, and/or provisions of the Plan.

184. An actual controversy has anisen and xaﬁw éxists between Plaintiff and Dcfcndaﬁts as
to Defendants’ duties with respect to implementation of Measure B. | |

185.  Plaintiff contends that Measure B violates the “Contracts Clause” and prohibition on
“Bills of Attainder” (Cal. Const, art, 1 § 9), “Taking Clause” (Cal. Const. art. 1§ 19); “Due Process
Clause” (Cal. Const, art. 1 § 7), “Pension Protection Act” (Cal. Const. Art. XV1 § 17), prohibition on
unlawful excises (Cal. Const. art. 1 § 7), and right to petition the courts (Cal. Const. art; 1§§ 1, 2)
pursuant to the state Constitution_.. _ |

186.  Plaintiffis informed and believes that the City disputes the allcgaﬁdns contained
within this Complaint and Petition and contends that it has a lcgal.dlity to implement Measure Basa |
result of its adoption by the voters of Defendant City.

187.  Plaimiff desires a judicial determination of their rights and a declaration of whether

Measure B violates the aforementioned sections of the California Constitution, the City Charter,

188.  Ajudicial determination is necessary and proper at this time under these
circumstances in order to determine the duties and obligations of the parties with respect to

Measure B.

TENTH CAUSE OF ACTION
REQUEST FOR INJUNCTIVE RELIEF
(Code of Civ. Pro. §§ 525, 526, and 526(a)

189.  Plaintiff hereby incorporates by reference the preceding paragraphs as though set forth
fully herein, .
{90, "Plaintiff and groups, residents, registered voters, and taxpayers of the City will suffer

irreparable harm as a result of the City’s expenditure of staff time and taxpayer funds in connection

with 1mplcmentat10n of Measure B. _
191, -~ Furthermore, members represented by AFSCME will suffer irreparable harm from the
constitutional violations at issue,
192,  Plaintiff can_ demonstrate a high-likelihood of success on the merits of its claim that

Measure B violates the aforementioned provisions of the California Constitution, the City Charter,

-. Case No.

Municipal Code, and agreements between the partics. %
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193. Plamtiff has no plam, speedy, or adequate remedy at lavv.

194.  Plaintiff's members will suffer icreparable harm in the event the City is not enjoined
from implementing Measuge B.

195.  The injunctive relief Plaiﬁtiff seeks is prohibilory in haturc, and it seeks to restrain
apdfor prohibit Defendant City from taking any steps to implement, enforce, or otherwise give effect

to Measure B

ELEVENTH CAUSE OF ACTION

PETITION FOR WRIT OF MANDATE
(Code of Civ. Pro. § 1085)

196. Plaiﬁtiﬂ"_ het_-cby incotporates by reference the preceding paragtaphs as though set forth
fully herein. | _
| 197.  Respondent City, and those public officers and employees acting by and through its
authotity — including Necessary Party in Interest — have a clear, present, and minisienial duty to
implement only those ordinances and regulations that are not in conflict with the California
Constitution. Respondent City has failed to petform its duty to comply with those requirements to
the extend it intends to implemcnt the provisions of Measure B. '

198, Me&sﬁre B violates Const, art. I, sects. 1,2,7,9, 19, Co-nst.. art. XVI, sect. 17 of the
California Constitution; the City Cha.fter; the SIMC; and the terms of the Plaﬁ. |

199. Petitioner is beneficially interested in a peremptory writ of mandate to compel
Respondent City, and those public officers and employees acting by and through its authority, 10
perform their duties imposed by law, including refraining from implementing the provisions of
Measure B. |

200.  Plaintiff has no plain; speedy or adequate remedy at law.

PRAYER FOR RELIEF

WHEREFORE, Piaintiff-Petitioner prays for the following relief:
1. A declaration that Measure B cannot be épplied to the AFS CME members working for the

Clly onor before June 5, 2012,
2. A declaration ordering defendants and respondents to not appIy the terms of Measure B
27
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| provisions, rights and bcneﬁts in effect before June 5, 2012, to AFSCME members and prohibiting

against petitioner—plaiﬁtiff‘s members currently in the City’s empldy, and restoring to such employees
all rights and benefits purportedly abridged by Measure B. |

3. A permanent _injuncﬁon prohib.iting the defendants and petitioners from applying or
otherwise enforcing any part of Measure B 2 gainst members working.foi- the City before June 5,

2012; _
4. A peremptory writ mandating defendants and respondents and the Board to apply all Plan

the appllcatlon or lmplemcntauon of Measure B to them,

5. For attomcys fees pursuant to California Code of Civil Procedure section 1021.5,
Go vemment Code Section 800, or otherwise;

6. For costs of suit herein incurred; and,

7. For such costs and further relief as the Court decms just and proger. .

Dated: July 5,2012 BEESON, TAYER & BODINE, APC

By@\(i Wév
TEAGUEP, PATERSON
VISHTASPE M. SORQUSHIAN

Attorneys for Plaintiff and Petitioner
AFSCME LOCAL 101

28
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| pLamTIFFPETITIONER:  San Jose Police Officers' Association
DEFENDANT/RESPONDENT: City of San Josc, Bd Admin for Police Fire Ret P

CASE NUMSER:

112CV225926

2. (confmued)

3.

e.

{
g..
h

Case type: [ iimited civii (/] un!imlted civil |:i probate [:::} faraily iaw [ other (specify):
Fiting date: June 6, 2012 : : .

Has this case been designated or determined as "complex?” . 3 ves No

Relationship of this case to the case re-ferenoed above {check ali that apply):

[ invoives the same parlies and is based on the same or similar claims.

- arises from the same or substantialtly identical transactions, incidents, or events requiring the defermination of
the same or substant:a[iy identicai qusstions of law.or fact, . . :

[ involves claims ‘against, title to, possesslon of, or damages to the same pmperty

is likely for other reasons to require substanlial duplication of judicial resources if heard by dtfferent judges.

3 Additional explanat:on Is attached in aftachment 2h

. Status of case:

- pendlng

[ dismissed [ with [ without prejudice
3 disposed of by-judgment

a. Tite:' Teresa Hartls, et al. v. City of San Jose, et al,

b, Case number: 112CV226570
.c. Court: [¥] same as above

[ cther state or federal court {name and address);

d. Deparnment: Dept. 9; Hon, Mark H, Pierce
e. Casetype: [ hmitedcivit [V ] unlimited civit [} probste |:I family faw [ other (spec:ﬁr)
L F-iling date: June.15,2012 ' :
"g. Has this case been designated or determined as "complex?” . [] Yes No
h. Relationship of this case to the case referenced above {check all that apply): .
3 invo!ves the aame perties and is based on the same or s!miiar claims. .
arises from the same ot substantially identical transactions, mczdents or events requmng the determ:nat:on of

the seme or substantially identicet questions of taw or fact.

1 involvesclaims against, fitle to, possession of, or damages to the same praperty.
is !!kely for other reasons to require substantial duplication of judic al resources If heard by di d'fferent ;udges

- Additional explanat:on is eltached in attachment 3h

i. Status of case: -

[V pending
[] dismissed [ with |:l without prejudice
[] disposed of by judgment

4, Additiona! related cases are described in Attachment 4. Number of pages attached: 1

Date: July 6, 2012

Jennifer L. Nock, Attorney for City of San Jose ’ \MJAAAM ﬂf}:&’(
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San Jose Police Officers’ Assomanon v. City of San Jose et aI’
Case No. 112CV225926

Attachment 4

Title: | - ' ]oim Mukhar, et ol v. Czty of San Jose, ¢t al

a
b Case Number: 112CV226574
c Court: -~ | Same as above
d Department: - - Dept. 8, Hon. Peter Kirwan
e~ CaseType : Unlimited civil
f Filing Date: June 15,2012
g Complex Case Status: " No ~ case has not been destgnatcd complcx ‘
h  Relationship of This Case to the Case Referenced Above: .
X" Arisés from the same or substantially identical transactions, mcidcnts or events
requiring the determination of the same or substantially identical questions of law ox fact.
X Islikely for other reasons to requite substantial duplication of judicial resourcesif

heard by different judges.. Additional-explanation is attached in-attachment 4h.
i . Stawsof Cases - - Pending
Attachment 1h-4h

Four related state-court actions are currently pending before diffecent judges in this Court
regarding the validity of Measure B, a pension-reform measure recently enacted by votets of the
City of San Jose ("City"). These actions are also related to a federal action for declaratory relief -
filed by the City that is currently jending before the Honorable Lucy Koh in the United States =
District Court for the Northern Dlstmct of Callfomla _

The City's action is the first-filed of all five actlo_ns. It is also the most comprehensive,
: encompassmg all the claims and parties, or patties in privity thereto, of the four actions pending
in this Court. Specifically, all fivé actions contain overlapping claims seeking declaratory relief
regarding the validity (or invalidity) of Measure B under the contracts, takings, and due process
clauses of the California Constitution, The City's federal action and the San Jose Police Officers
Association's state court action also seek declaratory relief regarding Measure B's validity (or
invalidity) under the free speech, right {o petition, separation of powers provisions under the
~ California Constitution, the Pension Protection Act, the Meyers M1has Brown Act and

Te gardmg whether MeaSure B breaches any confracts.

Requiring these 1dent1cal and overlapping issue to, be heard by different judges would result in
substantial duphcatxon of state and federal judicial resources.

~ In light of the above, and given that only the City's federal action secks adjudication of federal

‘claims, the single federal action is the most efficient forum for fully adjudicating the validity of
‘Measure B. Accordingly, the City will shortly be filing a motion in Department 2 {o consolidate
and stay the four state court actions so that the partics may litigate the validity of Mcasure B in a
single federal court action, before a single judge.
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NOTICE OF RELATED CASES
~ Four related state-court actions are currently pending before different judges in this Court
régarding the validity of Measure B, a pens'ion-refénn measure recéﬁ_tly enacted by voters of the
City of San Jose ("City"). These actions are also related to a federal action for declaratory relief
filed by the City that is currently pendmg before the Honorable Lucy Koh in the United States
District Court for the Northern District of Cahforma
The first-filed-of the four state-court actions is San Jose Pohce Oﬁ' cers’ Association v.

City of San Jose, Santa Clara County Superior Court Case No. 112CV225926, assigned to Hon.

Patricia M. Lucas in'Dept. 2. On Friday, July. 6, 2012, the City filed .a Notice of Related Action in

ti_lat case, That Notice is attached hereto as Attachm’ent 1.

The City's action in‘fedgral court is the first-filed of all five actions, It is also the most
comprehensive, encémpassing all claims and parties, or parties in privity thereto, of the four
actions pending in this Court. Speciﬁcé,i ly, all five actions contain overlapping claims seeking
declaratory relief regarding the validity (or invallidity) of Measure B under the contracts, takings,
ancf due process clauses of the California Constitution. The City's federal action and the San Jose
Police Officers’ Assomanon s state court action also seek declaratory relief rega:dmg Measure B'
validity (or invalidity) under the frec speech, rlght to petition, separation of powers provisions |
under the California Cons_txmtxon, the Pension Protection Act, and the Meyers Milias Brown Act,
and regarding whether Measure B breaéhes any contracts. |

Req_uiring these identical and ovcrléppilng issues to be hea_rd by different judges would
result in substantial duplication of statc and federal judicial rcgoﬁrccs. '

In light of the above, and given that only the City's federal action seeks adjudication of
federal élaims, the single federal action is the most cfﬁcienf forum for fully adjudicating the
i |
W
i
1/

i
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validity of Measure B, Accordingly, the City will shortly be filing a motion in Department 2 to
consolidate and stay the four state court actions so that the pai‘ties may litigate the validity of

Measure B in a single federal court action, before a single judge.

DATED: July 10, 2012 MEYERS, NAVE, RIBACK, SILVER & WILSON

o Ml

A. 'Hartmger
Lm M. Ross
Jennifer .. Nock
Michael C. Hughes
Attorneys.for CITY OF SAN JOSE

1931765.1
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L waueacoRess:. e e

ST ARG BIP CODR! san JOSQ, LA 951 13 .
seancusave: Downtown Superior Court (DCT)

. &

: ) | CABE HUMBRR:
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w Tt Robert Sapien, et al. v. City of Sau Jose, et al,
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CM-015

PLAINTIFFIPETITIONER: San Yose Police Oft' cers' Association
DEFENDANI‘.‘RESPONDENT C1ty of San Jose, ‘Bd Admin for Police Fire Ret P

CASENUMBER:

112CV225926

2. {continued)

e.
. Fiting date; June 6, 2012

f
g..
h

Case type: [ fimited civil /] unliraited civi L___I probate [ family iaw [ other (specrfy)

Has this case been designated or determined as “complex?” L Yes . No
Relationship of this case to the case referenced above (check el thet apply):
{1 involves the same parties and is based on the same or similar claims.

[} arisea from the same or substantially identical {ransactions, incidents, or events requiring the detdrmination of
the same of subs!a ntially identical questions of law.or fac{

i:' invoives claims agaqnst fitte to, pcssession of, or damages fo the same property
[[£3 is likely for other reasans to require substantial duplication of judiclaf resources if heard by different judges.
& Additsona! expianailon is attached in attachment 2h

. Status of case:
& pending
1 dismissed L[] w:th ] without prejudice

] disposed of by judg ment

a. Title: Teresa Harris, et al. v. City of San Josc, etal.
. Casanumber. 112CV226370

Courtt ¥ ] aame aasbova
1 otherstate or federat court (name and address):

d. Department. Dept. 9; Hon, Mark H. Pierce

~ @

T @

Case type: T smitedaivii 1] unlimited civi {) probate ] famﬂy faw ] 'oth;er {specify):

Filing date: June 15,2012 .

Has this case been desqgna(ed or determined as “oomplea(? L___I Yesg - No

Ralationship of this casé to the case refarenced above {chack all thaf apply):

1 snvoives tha same parties and is based on the same or 51m1lar oiaims

arisas from the same or substantially identical transactions, incidents, or events requinng the determination of
the same or substantiaily identical questions of law or fact.

T involves claims against, title {o, possession of, or damages 1o the same propery.

is likaly for ofher reasons 1o require substantial dupiication of judicial resources if heard by different jddg’es. ’

Additional explanation is attached in attachment 3h

. Statua cfcase

(Al pend!ng
{1 dismissed J with |:| withculprejuduca

[ disposed of by judgment

4. Additional related cases are described In Aftachment 4. Number of pages aftached: i
Date: July 6, 2012 _
Jennifer L. Nock, Attorney for City of San Jose 4 ' 14.,, ﬂﬁ;f(

" [TYPE OR PRINT NAME OF PARTY OR ATTORNEY) (s{;émrua'e'éF PARTY OR ATTORNEY)

OH-016 (o uy 1,2007] NOTICE OF RELATED CASE

Pago2ofd



Attachments 4 and 1h-4h to Notice of Related Cése-Form CM-015

San Jose Police Officers’ Association v, City of .San Joseetal.:
Case No. 112CV225926

- Attachﬁient 4

‘Title: ' John Mukar, et al, s, City of Sén Jose, et .

e e o oot

Case Number: 112CV226574
Coutt: _ : Same as above
Depattment: - - Dept. 8, Hon. Peter Kirwan
" Case Type: . Unlimited civil
Filing Date: June 15, 2012 -
 Complex Case Status: No — case has not been designated complex.
Relationship of This Case to the Case Referenced Above:™ =
X' Arises from the same ot substantially identical transactions, incidents, ot events -
requiting the determination of the same ot substandally identical questions of law or fact.
X Is likely for other reasons to require substantial duplication of judicial resources if

heatd by different judges.. Additional explanation is attached in attachment 4h.
1. Status of Case: -~ Pending

Attac hment 1 h-'4h

Four telated state-court actions are currently pendmg bcfore different judges in this Court
regarding the validity of Measure B, a pension-reform measure recently enacted by voters of the
City of San Jose ("C1ty") These actions are also related to a federal action for declaratory relief
filed by the City that is currently pending before the Honorable Lucy Koh in the United States -
District Court for the Northern District of California.

The City s action is the first-filed of all five actxons it is also the most comprehensive,
'encompassmg all the claims and parties, or patties in privity thereto, of the four actions pending
in this Court. Specifically, all five actions contain overlapping claims seeking declaratory relief
regarding the validity (or invalidity) of Measure B under the contracts, takings, and due process '
clauses of the California Constitution. The City's federal action and the San Jose Police Officers'
Association’s state court action also scek dé(';laratory relief regarding Meas_urc B's validity (or
invalidity) under the free speech, right to petition, separmation of powers provisions under the
_ California Constitution, the Pension Protection Act, the Meyers Milias Brown Act, and
regarding whether Mcasurc B breaches any contracts.

| Requiring these 1dentical and overlapping issue to be heard by di fferent judges would result in
substantial duphcatton of state and federal Judlcxal resources.

In light of the above, and given that only the City's federal action seeks adjudication of federal
claims, the single federal action is the most efficient forum: for fully adjudicating the validity of
" Measure B. Accordingly, the City will shortly be filing a motion in Department 2 to consolidate

and stay the four state court actions so that the parties may litigate thc validity of Measure B ina
single federal court action, before a single judge. :



CM-015

- PLAINTIFF/PETITIONER: San Jose Police Officers' Association - CASE NUMBER: _
DEFENDANT/RESPONDENT: City of San Jose, Bd Admin for Police Fire Ret B 112CV225926

. PROOF OF SERVICE BY FIRST-CLASS MAIL
NOTICE OF RELATED CASE

‘(NOTE: You cannot serve the Notice of Related Case i you are a party In the action. The person who served the notice must
completa this proof of service. The notice must be served on ali known partles in each related action or proceeding.)

1. 1am atleast 16 years old and not a party to this action. am a resident of or employed in the county where the malling took
- place, and my residance or b_usiness address Is (specify):

555 12th Street, Suite 1500
Oakland, California 94607

2. iserved a copy of the Nofice of Relaled Case by anclosing itina sealad anvelope with first-class postage fulty
prepaid and (check one); ’

a. I:] deposited the sealed énwalope with the United States Postal Servics.

b, placed the sealed envelope for collection and processing for maiiing, following this business's usuai practibes.
with which t am readily famitiar. On tha same day correspondencs is placed for cotiection and maiiing, itis
deposited in the ordinary course of business with the United States Postai Senvice.

3. The Nofice of Related Cose was mailed; .
a. on(date): July 6,2012 _
b. from (city and stete): Qakland, California

4. The anvelope was addressed and mailed as foilows:

a. Name of pérson sarved: : ¢. Name of person served:

John McBride, Chris Platten, Mark Renner. -
Strect address: 2125 Canoas Garden Ave, 120 Street address:

" city: San Jose : GCity:
State and zip code: CA 95125 State and zip code:

. b. Name of person served:

Gregg Adam, Jonathan Yank, G. Martinez :
Street address: 44 Montgomery St., Ste 400 Street address:

City: San Francisco - - City:
State and zip code: CA 94104 State and zip code:

d. Name of person served.

I:] Names and addresses of additional persons setved are-attached‘ (You may use form POS-030(F).)

| declare under peneity of perjury under the faws of the State of California that the foregoing is true aind correct.
Date: July 6, 2012

Julie Hokanson : - _ 4 W{ \%ﬁm\ '

{TYPE OR PRINT NAME OF DEGLARANT) 174 {SIGNATURE OF DECLARANT)

CH.015 [Rav, July {, 2007} NOTICE OF RELATED CASE ) . Page3of3
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| PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF ALAMEDA

At the time of service, [ was over 18 years of age and not a party to this action, Tam
employed in the County of Alameda, Statc of California. My business address is 555 12th Street,

Suite 1500, Oakland, CA 94607, .

On July 10, 2012, I served true copies of the following document(s) described as NOTICE
OF RELATED CASES on the interested parties in this action as follows: '

SEE ATTACHED SERVICE LIST

BY MAIL: Ienclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and
mailing, following our ordinary business practices. I am readily familiar with Meyers, Nave,
Riback, Silver & Wilson's practice for collecting and processing correspondence for mailing. On
the same day that the correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a scaled envelope with
postage fully prepaid. ' : :

Executed on July 10, 2012, at Oakland, California,

2

1932303.1
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SERVICE LIST
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John McBride

Christopher E. Platten

Mark 8. Renner :

WYLIE, MCBRIDE, PLATTEN &
RENNER =

2125 Canoas Garden Avenue, Suite 120
San Jose, CA 95125

‘Attorneys for Plaintiffs/Petitioners,

Robert Sapien, Mary McCarthy, Thanh Ho, .
Randy Sekany and Ken Heredia (Santa Clara
Superior Court Case No. 1 12CV225928)

AND

Defendant, )
San Jose Firefighters, I.AF.F. Local 230 (U.S.

Northern District Court Case No, 5:12-CV-

2904-LHK)

1.

Plaintiffs/Petitioners,

John Mukhar, Dale Dapp, James Atkins,
William Buffington And Kirk Pennington
(Santa Clara Superior Court Case No.
112CV226574) _

AND

Plaintiffs/Petitioners,

Teresa Harris, Jon Reger; Moses Serrano and
Suzann Stauffer (Santa Clara Superior Court
Case No. 112CV226570) _

AND
Defendant,

City Assoc. of Management. Personnel, IFPTE,
Local 21(U.S. Northern District Court Case No.

1 5:12-CV-2904-LHK)

Gregg McLean Adam
Jonathan Yank .

| Gonzalo Martinez

Jennifer Stoughton

CARROLL, BURDICK & MCDONOUGH,
LLP :

44 Montgomery Street, Suite 400

San Francisco, CA 94104

Attorneys for Plaintiff,
San Jose Police Officers’ Assoc. (Santa Clara
Superior Court Case No. 112CV225926)

AND

Attorneys for Defendant, :
San Jose Police Officers’ Assoc. (U.S. Northern

District Court Case No, 5:12-CV-2904-LHK)

Teague P. Paterson

| BEESON, TAYER & BODINE, APC

Ross House, 2nd Floor
483 Ninth Street
QOakland, CA 94607

Attorneys for Defendant,

AFSCME LOCAL 101

Municipal Empioyees Federal AFSCME, Local
101(U.S. Northern District Court Case No.
5:12-CV-2904-LHK) '
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1|{ Arthur- A, Hartinger (SBN: 121521} |
i shasting BYEISIave.Com

Linda M ss (SBNN: 133874)
Iross@meyersnave,com

Jennifer L. Nock (SBN: 160663}
" jnock@meyersnavc com
Michael C. Hughes (SBMN: 215694}

mhughes@meyersnave.com

2
3
4
5
555 121 Sireet, Suite 1500
6 || Oakland, California 94607
Telephone; (510) 808-2000
T'IIFacs nile: (510) 444-1108
8
91

Attornegs for Defendants and Respondents

City of San Jose and Debra Figone

10
11

s SERRANO and SUZANN STAUFFER
1' . - Plaintiff and Petitioner,
1410. . . ’ .

i v.

15 . . ‘ :

CITY OF SAN JOSE, DEBRA FIGONE, in
16 || her official capacity as City Manager of the
: " g'rv OF SAN JOSE, end DOES 1 thiough
7

. Defendant and Respnndent.

ME , NAVE, RIBACK, SILVER & WILSON

SUPERIOR COURT OF THE STATE OF CALIE‘ORNIA
COUNTY OF SANTA CLARA

12 j| TERESA BARRIS, JON REGER, MOSES

Cumplamt filed;

20 [| THE 1961 SAN JOSE POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN,

Necessary Parties in Interest.

THE BOARD OF ADMINISTRATION FOR

.JUL b o212

. By camw%
Dsed wrﬁr 11;51‘... Ly, %@}

EXEMPT FROM FILING FEES
GOV'T CODE § 6103

Case No. 112CV226570
NOTICE OF RELATED CASES

June 15, 2012

Amended Cnmplamt filed: July 3,2012

BY FAX

112CV226570

NOTICE OF RELATED CASES
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NOTICE OF RELATED CASES

Four related state-court actions are currently pending before different judges in this Court
fegarding the validity of Meﬁsure B, a pcnsion~réfonn measure rec cnﬂy enacicd‘by voters of the
City of San Jose ("City“) -These actions are also related to a federal action for declaratory reliéf
filed by the City that is currcntly pending before the Honorable Lucy Koh in the United States
District Court for the Northern District of California. _ _

The first-filed of the four state-court-actions is San Jose Police Officers’ Association v.
City of San Jose, Santa Clara Counfy Superior Court Case No. 112CV225926, assigned to Hon.
Patricia M. Lucas in Dept. 2. On Friday, July 6, 2012, the Cityfiled a Notice of Related Action in
that case. That Notice is attached hereto as Attachment 1. | ' |

- The City's action in federal court is the first-filed of all five actions, It is also the most
comprehensive, encompassing all clai.ms'and parties, or parties in privity thereto, of the four
actions pending in this Coust. Specifically, all five actions contain overlapping claims seeking
declara!lzory ;-clicf regarding the validity (or invalidity} of Measﬁ:c B underthe coniraets, takings,
and due process clauses of the California Constitution. The City's federal action and the San Jose
Police Officers' Association's state court action also seek declaratory réliéf regarding Measure B's
validity (ﬁr invalidity) under the free speech, rigﬁt to petition, separation of powers provisions
under the California Cbnstitution, the Pension Protection Act, and the Meyers Milias Brown Act,
and regarding whether Measure B breaches any contracts.

Requiring these identical and overlapping issues to be heard by different judges would
result in substantial dﬁplicaﬁon of state and federal judicial resources.

In light of the ab_ove, and given that onfy the City’s federal action seeks adjudication of
federal claims, the single federal action is the most efficient forum for fully adjudlicating the
i o
!

"
1
"

2 112CV226570

NOTICE OF RELATED CASES
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validity of Measure B. Accordingly, the City will shortly be filing a motion in Départfnent 2to
consolidate and stay the four state court actions so that the parties may litigate the validity of

Measure B in a single federal court action, before a single judge.

DATED: luly 10,2012 MEYERS, NAVE, RIBACK, SILVER & WILSON

o MAMGEL

A ur A. Hartinger,
a M. Ross
: I ennifer L.Nock [
Michael C. Hugh
Attorneys for CITY OF SAN JOSE

1932400.1

3l 112CV226570
NOTICE OF RELATED CASES :
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CITY OF SAN JOSE, DEBRA FIGONE, in

Arthur A, Hartinger (SBN; 121521)
ghartinger@meyersnave.com
Iinda M. Ross (SBN: 133874)
ross@meyersnave.com

Jennifer L. Nock (SBN: 160663)

i jnock@meyersnave.com

Michael C. Hughes (SBN: 215694)
mhughes@meyersnave.com

MEYERS, NAVE, RIBACK, SILVER & WILSON
555 12 Street, Suite 1500 '
QOakland, California 94607

Telephone: (510) 808-2000

Facsimile: (510) 444-1108

Attorneys for Defendants and Respondents
City of San Jose and Debra Figone

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA
JOHN MUKHAR, DALE DAPP, JAMES Case No, 112CV226574
ATKINS, WILLIAM BUFFINGTON and
KIRK PENNINGTON, _
Plaintiffs and Petitioners, | NOTICE OF RELATED CASES
T v ' ' ‘Complaint filed: June 15, 2012

her official capacity as City Manager of the
(IZITY OF SAN JOSE, and DOES 1 through
3,

Defendants end Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1975 FEDERATED CITY
EMPLOYEES' RETIREMENT PLAN,

Necessary Party in Interest.
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NOTICE OF RELATED CASES
Four related state-court actions are currently pending before different judges in this Court
regardihg the vélidity of Measure B, apcnsion;réfonn measure recently enacted by voters of the

City of San Jose ('_‘City“). These actions are also related to a federal action for declaratory relief -

‘filed by the City that is currently pending before the Honorable Lucy Koh in the United States

District Court for the Northern District of Califomia.

" The first-filed of the four state-court actions is San Jose Palice Officers’ Assoclation v.
City of San Jose, Santa Clara County Suﬁerior Court Case No. 112CV225926, aSsigned to Hon.
Paﬁ-icia M. Lﬁcas in Dept. 2. On Friday, July 6, 2012, the City filed a Notice qf Related Action in

that case. That Notice is attached hereto as Attachment 1.

“The City's action in federal court is the first-filed of all five actions. It is also the most
comprehensive, encompassing all claims aﬁd parties, or pai*ties_in privity thereto, of the fpur _
actions pending in this Court. Specifically, all five actions contain overlapping claims seeking -
declaratory reiief regarding the validity (or invalidity) of Measure B under the contracts, takings, |
and due process. clauses of the Cal1fom1a Consntunon The Cxty s federal action and the San Jose
Police Officers' Association's state court action also seck declaratory relief rcgardmg Measure B's .
validity (or invalidity) under the free speech, right to petition, separation of powers. provnsaons
under the California Constitution, the Pensmn Protection Act, and the Meyers Milias Brown Act,
and regarding whether Measure B breaches any contracts.

‘Requiring these identical and overlapping issues to be heard by different judges wouid
resultin substantlal duphcauon of state and federal _1ud101a1 resources.

In light of the above, and given that only the City's ‘federal action seeks ad] udication of
federal claims, the single federal action is the most efficient forum for fully adjudicating the
i |
i
"

i
i
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validity of Measure B. Accordingly, the City will shortly be filing a motion in Department 2 {0
consolidate and stay the four state court actions so that the parties may ht:gate the validity of

Measure B in a smgle foderal court action, before a single judge.

DATED: July 10,2012 ' _MEYERS, NAVE, RIBACK, SILVER & WILSON

By:

Attomcys for CITY OF SAN JOSE

1932409.1

3 © 112CV226574
NOTICE OF RELATED CASES '
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Qaklund, Californis 94607 : ‘ '
vetewnoneno:  (310) 808-2000 raxho, opones: (510) 444-1108
ehnn.ooass owionsy: Bhatiinger@meyersnave.com
arronney For vemst: - Defendant and Respondent City of Sen Jose
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. MNTIFFJPE!‘!:‘IONER San Josa Potice Officers' Association 112CV225526
D%ENOANT!RCSFONDENT' City of $an Jose, Bd Admin t‘or Police F:re Ret Pln | aorcia orson:
| Hon. Patricta M, Lucas
- punt:
NOTICE OF RELATED GASE /)

1. a. TWs: City of San Jose v, San Jose Police Officens' Assoniatmn, etel,
b, Cotanumber 512 GV 02004 LHKL PSG

e Cour [ séme asabove

rdonm}' n amonoa'onffcai order mogurdinyg fo data ofﬂﬂng, aﬂ casos related to tha ease reforanced above.

BY FAX

21 other state ot fedml courk riame end eddrass): U, S. Dlstrlct Court N D, Cal, 280 8. 1st St‘, SJ. CA-

¢. Department. San Jnse vaision Hon. Lucy Koh, Couttroom 8§

e Case type: {7 #imitzd g V1 unfimifed olvi £ probate EZ] Tamlly mw I:] otherghpeofﬁf)

1 PFiingdate: June 85,2012
- Has this page boen desigrated or detarmined s complax?" £ Yes 71
‘h. Relationahip of this cant 10 the cage refarancad abeve (chock all thel apply):
[0 invoives the same partios and i besed on the ssme or simfiar cialms.

NO

atiges from ths sare or substentially tdentical iraneactions, Inctdanta. ot evenm requiting the datsnnhaﬂon af

the eame or aubmnﬂaﬂy idenficet questiohs otlawor tace,

E:j Inwolves ciaims ng&imt. 1ltls fo, pouaaas!un of, or damages to the semn roperty.
¥ islikaly for oftter reascns to requirg Subdtantal duplication of judicis! resouras if haard by aﬁfarem]udgaa

2] Additlpnal axpiznation is alinchad In attachmenl 1h
i Status of cane;

(21 pénding
[ dismissed [] with [] wlmoutpm]udlm
"] dispazed of by judgmont

2 & Tme Robert Seplen, et al, v, City of San Jose, et al.
" b, Casanumber; 112CV225928
e Cout [V ] sBMD szgbove
1 omaritate or federel court (rame and addross):
4. Oepanmam_ Dept, 8, Hon. Peter Kirwean

Fame 1013
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CM-015

- PLANTIFFPETITIONER: - San Jose Police Officers’ Association
DEFENDANT.‘RESPONDENT‘ City of San Jose, Bd Admin for Police Fire Ret P

CASE HUMBER:

112CV225926

2. {continuad)

L
]

&

e. Case type: 1:| timited civil [2:] unllmlted civit 1"“’_‘"| probate 1:| famfly faw 1:| other {specify):
f. Filing date: June 6, 2012 ) :
g.. Has this case been designated or determined as “compiex?” 1:| Yes No
h. Relafionship of this case to the case referenced above '(check.a.f.f that app!}):
T involves the same partiéé and is based on ‘the same or simliar claims.

arises from the same or substantially identical fransactions, incidents, or events requiring the determination of
the same or substantiaily identical questions of faw.or fact. o

(I mvoives claims againsf, fitle to, possession of, or damages to the same propeﬁy
is iikely for gther reasons io requlre substantial dupiication of judiclai resources if heard by different;udges
R AddmonaI exp[ananon is attached in attachmeni Zh : :
i. Status ofcase
7] pending
[ dismissed 1:| wlth ] without prejud:oe
[T disposed of by judgment )

" Title:” Tercsa Harris, et al. V. City of SanJ ose, et al.
Case number: 112CV226570

Court: /7] sameas sbove
[T otherstate or federal court {name and addmss)

d. Deparment Dept. 9; Hon, Mark H. Pierce

T @a ~om

. Casetype; T limited civit unhmited cwii 71 probate 1:| family tlaw ] other (spsdfy)

Filing date: June 15,2012 _
Has this case been designated or defarmined as "compiex?“ ™ Yes 1Z| 5!6 ’
Re!a(!onshsp of this case to the case referencad above (check all thai apply):
7] ¢ invoives the same pertles and is based on the same or s:milar dlaims.
arises from the same or substant[aily idantical transactions, mcidenfs or evenis raqumng the defermination of
the same or substanfially identical questions of law or fact,
1 involves claims against, title to, possession of, or dameges fo the sama property.
' is likely for other reasons to raquu'e substantial duplicafion of Judicm! rasources if heard by differeni judgas.

[¥] additiona explanetion is attached in atachment 3h

. Status of case:

[ pending
(] dismissed ] with [ ] without prejudice
71 disposed of by judgment '

4. Additicna! reiated cases are described in Altachment 4. Number of pages attached: 1

Date:

July 6, 2012 D ,

Jennifer L. Nock, Attorney for City of SanJose ¥ \Mkéu 7/7/}.“5(

{TYPE OR PRINT NAME OF PARTY OR ATTORNEY) :s{}éNATURE‘éF PARTY OR ATTORNEY)

CH-015 [Rew 4y 1.2007) NOTICE DF RELATED CASE

Page 2 of3



Attachments 4 and 1h-4h to Notice of Related Case Form CM-015 .

San Jose Police Officers’ Association v. City of San Jose et al, -
Case No, 112CV225926___ '

- Afta chment 4

Title: ' " John Mukbhar, et al. v. ng; of San Josz, et ai

N P O .

Case Number: S 112CV226574
Court: _ Same as above
. Depattment: - . Dept. 8, Hon. Peter Kirwan
- Case Type: Unlimited civil
Filing Date: : June 15,2012
‘Complex Case Status: No — case has not been dcs1gnatcd complcx
Relationship of This Case to the Case Referenced Above: :
X~ Arises from the same or substantially identical transactions, incidents, ot events
reqmrmg the déetermination of the same or substantially identical questions of law or fact.
X Is likely for other reasons to require substantial duplication of judicial resources if

'heard by different ]udgcs Addmonal explaﬂauon is attached in att:achmcnt 4h,
i~ Status of Case - Pendmg

Attachment 1h—4h

Four related state-court actions are cunently pendmg before dtffcrcnt judgesin thls Court

_ regarding the validity of Measure B, a pension-reform measure recently enscted by voters of the
City of 8an Jose ("City™). These actions are also related to a federal action for declaratory relief
filed by the City that is currently pending before the Honorable Lucy Koh in the United Staies

District Court for the Northern District of Callforma .

The City's action is the ﬁrst-ﬁled of all five actions. It is also thc most comprehensive,
cncompassmg all the claims and partics, or patties in privity thereto, of the four actions pending
in this Court. Specifically, all five actions contain overlapping claims seeking declaratory relief
regarding the validity (or invalidity) of Measure B under the contracts, takings, and due process
clauses of the California Constitution, The City's federal action and the San Jose Police Officers’
Association's state court action also seek deglaratory relief regarding Measute B's validity (or
invalidity) under the free speech, right to petition, separation of powers provisions under the

~ California Constitution, the Pension Protection Ac, the Meyers M111as Brown Act and

regarding whether Mcasurc B breaches any confracts.

Requ1r1ng lhcse 1dent1ca1 and overlapping issue to be heard by different judges would result in
substantial duplacaﬂon of state and federal judlcml resources. .

In light of the above, and given that only the C1ty 8 federal action seeks adjudication of federal
claims, the single federal action is the most efficient forum for fully adjudicating the validity of

‘ Measure B. Accordingly, the City will shortly be filing a motion in Department 2 to consolidate
and stay the four state court actions so that the parties may litigate the validity of Measure Bina
single federal court action, before a single judge. .



. CM-015

| PLAINTIFFPETITIONER: San Jose Police Officers’ Association ‘ CASENUMBER:
DEFENDANTIRESPONDENT: City of San Jose, Bd Admin for Police Fire Ret B 112CV225926

PROOF OF SERVICE BY FIRST-CLASS MAIL
NOTICE OF RELATED CASE

"(NOTE: You cannot serve the Notice of Related Case if your are a party in the action. The person who served the nofice must
compiete this proof of service. The notice must be served on ail known parties in each related action or proceeding.)

1.

3.

| am at feast 18 years old and not a party to this action. { am e residentofor employed in the county where the mailing took

_ place; and my residence or business address is (specify):

555 12th Street, Suite 1500
Qakland, California 94607

t served a copy of the Notfice of Reiated Case by enclosmg itin a sealed enveiope with first-class postage fully
prepald and (chieck ona); -

a. E:] deposited the sealed envelopa with the United States Postal Service,

v. [V] placed the sealad envelopa for coliection and processing for mailing, foliowing this business's usuai practices,
with which t am readily famitiar. On the same day correspendence is placed for collection and maiting, itis
deposited in the ordinary course of business with the United Statas Postal Service,

The Notige of Relefed Case was mailed:
a. on (dete); July 6, 2012
b. from (cﬂy ond stare} Oakland Cahfomla

The ehve!ope was addressed and maited as follows:

a. Name ofperson served: ¢. . Name of person served: -
John McBride, Chris Platten, Mark Renner -
Sireet address: 2125 Canoas Garden Ave,120  Street address:

" City: San Jose. ' City:
State and zip code: CA 95 125 : State and zlp code:
. b, Name of person served: . d. Name of person served:

‘Gregg Adam, Jonathan Yank, G. Martinez :
Steeet address: 44 Montgomery St,, Ste 400 Street address:

City: San Francisco . City:
Stale end Zip code: CA. 94104 State and zip code:

E:] Nemes end addresses of additional persens served are‘attac_hed. (You may use form POS-030(P).}

" | declare under penalty of parjury under the laws of the State of Celifornia that the foregoing is frue and correct.

Date: July 6, 2012

Julie Hokanson : o | L &M W[W@/Lﬁ

{TYPE OR PRINT NAME OF DECLARANT) (SIGHATURE OF DECLARANT)

CN-015 [Rov. July 1.._2DD?| - NOTICE OF RELATED CASE . . Page 3of3
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| PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF ALAMEDA

At the time of service, I was over 18 years of age and not a party to this action. Iam
employed in the County of Alameda, State of California. My business address is 555 12th Street,
Suite 1500, Oakland, CA 94607. -

On July 10, 2012, I served true copies of the following document(s) described as NOTICE
OF RELATED CASES on the interested parties in this action as follows: ' :

SEE ATTACHED SERVICE LIST

BY MAIL: I enclosed the document(s) in a sealed envelope or package addressed to the
persons at the addresses listed in the Service List and placed the envelope for collection and .
mailing, following our ordinary business practices. Iam readily familiar with Meyers, Nave,
Riback, Silver & Wilson's practice for collecting and processing correspondence for mailing. On
the same day that the correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a sealed envelope with
postage fully prepaid. _ :

* Exccuted on July 10, 2012, at Oakland, California,
.Jilal@i—l}olcv ) '

1932303.1

112CV226574
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SERVICE LIST

John McBride :

Christopher E. Platten -

Mark S. Renner

WYLIE, MCBRIDE, PLATTEN &
RENNER

2125 Canoas Garden Avenue, Suite 120
San Jose, CA 95125

Attorneys for Plaintiffs/Petitioners,

Robert Sapien, Mary McCarthy, Thanh Ho,
Randy Sekany and Ken Heredia (Santa Clara
Superior Court Case No. 112CV225928)

AND

Defendant,

San Jose Firefighters, 1.A.F.F. Local 230 (U.S.
Notrthern District Court Case No. 5:12-CV-
2904-LHK) '

AND

Plaintiffs/Petitioners,

John Mukhar, Dale Dapp, James Atkins,
William Buffington And Kirk Pennington
(Santa Clara Superior Court Case No.
112CV226574) '

AND
Plaintiffs/Petitioners, :

Teresa Harris, Jon Reger, Moses Serrano and
Suzann Stauffer (Santa Clara Superior Court

1 Case No. 112CV226570)

AND

Defendant, '

City Assoc. of Management, Personnel, IFPTE,
Local 21(U.8. Northern District Court Case No.
5:12-CV-2904-LHK) -

Gregg McLean Adam
Jonathan Yank
Gonzalo Martinez
Jennifer Stoughton

CARROLL, BURDICK & MCDONOUGH, _

LLP ' :

| 44 Montgomery Street, Suite 400

San Francisco, CA 94104

Attorneys for Plaintiff, .
San Jose Police Officers’ Assoc. (Santa Clara
Superior Court Case No., 112CV225926)

AND

Attorneys for Defendant,
San Jose Police Officers’ Assoc. (U.S. Northem

District Court Case No. 5:12-CV-2904-LHK)

Teague P, Paterson -

BEESON, TAYER & BODINE, APC
Ross House, 2nd Floor

'483 Ninth Street

Oakland, CA 94607

Attorneys for Defendant,

AFSCME LOCAL 101

Municipal Employees Federal AFSCME, Local
101(U.S. Northern District Court Case No.
5:12-CV-2904-LHK)

H2CV226574
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Arthur A. Hartinger (SBN: 121521)
gharinger@meyersnave.com :
Linda M. Ross (SBNt 133874)

Iross@meyersnave,£on

Jennifer L. Nock (SBN: 160663)
ﬁock@meysrsnave.com I
ichael C. Hughes (SBN: 215694)

mhughes@meyersnave.com

MEYEES' NAVE, RIBACK, SILVER & WILSON

L)

555 12° Street, Suite 1500
Oakland, California 94607
Telephone: (510) 808-2000
Facsimile: (510) 444-1108

Attorneys for Defendants and Respondents
City of San José and Debza Figone

SUPERIOR C'OURT OF THE STATE OF CALIFORNIA |
| COUNTY OF SANTA CLARA '

AMERICAN FEDERATION OF STATE,
COUNTY, AND MUNICIPAL - ..
EMPLOYERS, LOCAL 103, on behaif of it

members, o
" Plaintif¥s and Petitioners,
vl )

CITY OF SAN JOSE, DEBRRA FIGONE, in
her official capacity as City Manager, -

Defendants and Reéponde:;ts.

| NOTICE OF RELATED CASES
1 Complaint filed: July S, 2012

THE BOARD OF ADMINISTRATION FOR
THE FEDERATED CITY EMPLOYEES®
RETIREMENT PLAN, | '

Necessary Party iri Interest,

ENODRSED
FILED

s an

EXEMPT FROM FILING FEES
GOV'TCODE § 6103 '

Cage No. 112CV227864

BY FAX

F12CV227864 |

e

NOTICE OF RELATED CASES
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NOTICE OF RELATED CASES

This action is related to four state-couz't actions that are Currently pending before different
judges n thlS Court regarding the valrdrty of Measure B,a pensron-reform measure recently

enacted by voters of the City of San J osé (“City”™). These ﬁve state-court actions are also related

to a federal action for declaratory relief filed by the City that is currently pending before the

Honorable Lucy Koh in the United States District Court for the Northern Drstrlct of California,

The first-filed of the five stateﬁcourt actrons is San José Pohce Oﬁ“ cers  Association v. City

‘of San José, Santa Clara County Superior Court Case No 112CV225926 assigned to Hon.

Patncra M. Lucas in Dept. 2. On Frrday, July 6, 2012 the Crty filed a Notice of Related Action in
that case. That Notrce is attached hereto as Attachment L. | ' o
o The City's action in federal court is the ﬁrst—ﬁled of all six actions. lt is also the most
comprehensrve encompassmg the vast maj ority of claims and all partres or pames in prrvrty

thereto, of the ﬁve actmns pendr ng in this Court All six acfions contarn overlappmg cIarms

_seekmg declaratory relicf regarding the validity (or mvahdrty) of Measure B under the contracts,

takrugs and due process clauses of the California Constitution. The City's federal dction, the San
José Police Officers’ Assocratlon S state-court action, and this state—court actlon by AFSCME all
seek declaratory relief regardmg Measure B's validity- (or mvahdrty) under the separation of
p_owers provision of the California. Constitution and under the Pension Protection Act.

Requirin g these identical and overlapping. issues o be heard by different judges would

: result in substantral dupllcatlon of state and federal Judlcral resources

In hght of the above, and given that only the Crty s federal action seeks adjudrcatlon of
federal claims, the single federal action is the most efficient forum for fully adj udicating the
validity of Measure B. Accordingly, the City will shortly be ﬁling a motion in Departmerrt 2-to
" | | |
i
i
"

2 112CV227864

NOTICE OF RELATED CASES
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consolidate and stay the four state court actions so that the parties méy litigate the validiiy of

Measure B ina single federal court aétion, before a single judge.

DATED: July [2.,2012  MBYERS, NAVE, RIBACK, SILVER & WILSON

By:

" Michael C. Hughes
Attomeys for CITY OF SAN JOSE

1933508.1

3 | - H12CV27864

NOTICE OF RELATED CASES
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o Pakabtn st endiun i

ATTQRNAY Gt PARTY WITHOUT A HEY (Hama, St Dv somliie, ‘
. Artlue A, Hartinger (SBN; 12152 ennlfcrL Nock SBM: 160663 . j
. rs, Nave, R gbr _Si[ver&W!is ( ) : F""FD
555 12th Street, Suite 1500 ' o : .
. S S || JUL,—b i:" 357

- Qekland, Californita 94607 - . -
. YELEPHOME NO2 (510) 808-2000 FRARE, (Opnad: (510) 444‘!103

et nooRksS osoned: - 2hertinger@incycrsnave.cott M et mam Gt
aromsvror aiemal: Dafendant and Respondent City of Sen Jose . _Dg' %&R‘{ %}%‘
BUPERION COURT OF CALIF ORNIA, COUNTY OF 'Santa Clara I dyﬁbk )
RIS ADBREGD: 191 North First Slr(.et : s - - gg 7

w o MEUNGADDRESS:

NG P o il J68€; CA 93T
“orancHaue:  Downtown Supericr Court (8,949 -
CADR HUMBER;

. FLNNTIFF{PEHHONER. San J’Qse _P,a!io.c Officers’ Association ) L2CV225926

| BerervanTRESPONOENT: City of San Jose, Bd Admin for Polioe Fire Ret Pl | Abigw. oroce:
. n _ _ ~ | Hon, Patiteta M, Lucas

' e ! BEPYS
- NOTICE OF RELATED CAQE R i
) !dont:‘:)r. In ehronologiial érdar' aacoru!m to.¢afs ofﬂﬂng.. a.ff casas ra!afod to 86 085 fetorencad, abow, '
" 1. e Tiley Clty of San-Jose v, San Jose Police Officens’ Asstolation, et al : BY F AX

b. Causnumber 5112 CV 02904 LHK PSG.
o, Court: 7 same s obsye '
Y3 ctnerstate or facarel cotit {rioms end ad’dre&s}. .. btstrmt Court, N.D Gal., 230 8. l.ﬁt St-, fﬂa

d. Department: San Jose Division, Ho. Lucy Keh, Courtroom 8 B
& Cuvatype: [} fmiteti aivi () waliited dvit T pmbme [::] tarlly aw {::3 cther fspeofw
- . Flileg date: June 5,202 .
g. Hasthiz oaes baen designated or dah:mtnad s cvmplox?" [::] Vaa 1. Ke
h. Ralationdhip’ of this case to tha caps refarenced abova (check el that a.upor)
[ involvas tho ssme partisa and Iy baeed ot the came or dtmiiar clome,
L7 adses from the seme or substaatlaliy ldantisal transaciions, Incldents, or svents requh‘lnglha du!arm!natbn of
_ tho sama or substantiatly Idatriivat quastiond of lew or fact, -
£ jovalves clalms agelret, tie to, posssesien of, or dantiges ta tha nama properly,
e I likely for othar reasene to require subitantel duphoation of fudiclat rasoureaa ft haart by d[rrarant[udgss
- [0 Additiorat evplanation Is attachad (n attactment Th
[, 8tatus of oave; -
LY pénding ;
(7] dismissed [T with ] without prajudico
[ dwpased of by Judgmant ‘

2. a. Ts: Robert Saplen, et al. v, City of Sa .Tcae,etai
_ b, Gusonumber 112CV225928
o Caurt: [V} vemaesabove
[} -otherstato or fuderal courd (nams and addross)
d. Depanmenl Dept. 8, Hon. Peter Kirwan
: : - rs
s " NOVIGE OF RELATED GASE SRR

Jutdelyl Coumoll of Gakkenla
CULDTE [Haw, Juiy 1, 2007}




Ch-015

| casevumber: -

PLAINTIFF.’PETTTIONER San Jaose Police Oﬁﬁccrs Assoclatmn : )
112CV225926

| DEFENDANTIRESPONDENT: Clty of San Jose, Bd Admin for Police Fire Ret P

2 (conﬂnued}
e. Casetype: [__1 limited civi 1 un!:mzted civil [:D probaie [:D famity iaw [:D other (specify):
f Fllingdate: June 6, 2012 .
'g., Has this case been designated or determlnad as “oomplex?" . [:D vas [ ] No
h. Reiatlcnshlp of this casa fo the case referenoed above (check ali that apply):
1 invoives the same partied and Is hased on thé same or simifar clalms. -

[V arises from the same or substantially identical transactions, incidents, or events requiring tha deierm!naﬂon cf
the same or substant:aiiy idznticat quastions of faw.or fact.

[T involvas cialms against, tite to; possession of, &r damagaa o the sama properly‘
[¥] isiikely for ofher reasons fo require substanfial dupiication of judictal rescurces If heard by different judges.
. [0 Additionei expiataton |3 attached altachment 2h ' : '
. Status of case '
m pendmg . -
[T dismissed [T] with’ [:D wlthm.rl prejudice
[:D dspgsed of by judgment

"4 & Title: Teresa Haris, et-al, v. City of San Jose, ot al
b, Cass number: 112CV226570

.& Cour: {71 same as above )
[0 other stata or federat court (namo and address}
d. Department: Dept, 9; Hon. Mark H., Pierce
e. Case typa: {0 limited oivi - unlimited civi [:j prohete I:D famtiy law [ other {spadfy}
f F:nng date: June.15, 2012
"g. Has this case been designated or delermined ‘as "cample:x?" T3 es |I‘ No
. h. Refationship of this casé fo.the case referenced above {check ail tat app!y} '
[ ' invoives the same part{es and is baged on the same or simi{ar claims,

/1 arlges from ths same or substantiaily idéntical transactions mcidents or events requirlng l!xe determinafion of
the samé or substantiaily idantical queslmns of iaw or fact.

[T trivolves claims against, fitle to, possession of, or d smages to the same pruparty
Is Ricely for offier reasons fo require substantist dupfication of Judicla resources if heard by diﬁerent ]udges

R.‘.I Additional expianatlon is aﬁached In aftachment 311
i Btatus of case: -

[.£.] pending
1 dismissed [ wlth [:j wllhoul prejudica
{1 diaposedolfby judgrment

4. Additional refated cases are deseribed im Attachmaent 4. Number of pages attachead: i

Date .Tulyﬁ 2012

Jennifer L. Nock, Attorney for C:ty of San Jose | \gw,{“ ﬂfzjg

{TYPE OR PRINT NAME OF PARTY OR ATTORNEY} O N»‘\TURE ‘O paRTY OR .&TTORNE\"}

Page 2of3

CH-DT5{Rov July 1,2007] . NOTICE OF RELATED CASE



Attachmcnts 4 aﬁd 1h-4h to Notiee'of Related Case 'Foriﬁ CM-015

San Jose Police Officers’ Assgelatlon y. City of San José et al.
- Case No. | 1ZCV225926 ' -

Attac!lment 4

- Title: | _ fobn Mm&ﬁm; et dl, v, ngy qf San Jose, ot al.

=l v - R R o T e T = 0 T

Case Number: - 112CV226574

Coutt: - -, = Same as above

Department: - - Dept. 8, Hon, Peter Kirwan

Case Type: . ' Unlimited civil

Filing Date: June 15,2012

Complex Case Statas: No — case has not been dcmgnated cornplcx "
Relationship of This Case to the Cuse Referenced Above: . :

X Arises from the same or substangially identical transactions, incidents, ot events -

tequiting the dcternunauon of the samie or substanually identical questitns of law ot fact.
X s likely for other reasons to requlre substantial duplication of judicial resources if

'hca:.d by different ]udgcs Addlttona] explanauon is attached in atizchment 4h,

i Status ofCasc ' ; .o Pcndmg
I o

Attachment lh-dh

Four related state-court actions are currently pcndmg beforc different judges in this Court -

- regarding the validity of Measure B, a pension-reform measure recently enacted by votors of the
~ City of San Jose ("City"). These actions are alsorelated fo a federal action for declaratory relief
filed by the Clty that is currently pending before the Honorable Lucy Koh in the United States .
District Court for the Northern D1str1ct of Cahfomm _

The C1ty s action is the first-filed of all five actions. Itis also thc 1i10st comprchcnswe,

- cncompassmg all the claims and parties, or pafties in privity thereto, of the four aetions pending
in this Court. Specifically, all five actions contain ovetlapping claims secking déclaratory relief
regarding the validity (ot invalidity) of Mcasure B under the contracts, takings, and due process '
clauses of the California Constitution. The Clty's federal action and the San Jose Police Offieers'
Associstion's state court action also séek dedlaratory relief regarding Measure B's validity (or
invalidity) under the free speech, right to petition, separation of powers provisions under the

~ California Constitution, the Pension Protection Act, the Meycrs MlllaS Brown Act, and

" regarding whether Nieasure B breaches any contracts,

: chumng these 1dcnt10a1 and overlapping issue to. be heard by d1ffercnt judges would rcsult in-
: substannal dupl:cauon of state and fcderal judicial resources. :

~ Inlight of the above, and given that only the City's federal action seeks adjudication of federal
claims, the single federal action is the most efficient forum for fully adjudicating the validity of
‘Measure B. Accordingly, the City will shortly be filing a motion in Departtent 2 to consolidate
and stay the four state court actions so that the parties may litigate the vahdlty of Measure B in a
single federal court acuon before a smgic judge. : :



CM-015

PLAINTIFF!PET!T(QNER San Jose Police Ofﬁccrs Association CASE NUMBER

DEFENDANTIRESPONDENT City of San Jose, Bd Admin for Potice Fire Ref B 112CV225926

- PROOF OF SERVICE BY FIRST-CLASS AL,
‘ NOTICE OF RELATED CAGE '

(NOTE: You r:armot serve thie Notice ot Related Case If you are a party in the acﬁan The peérson who served the notice-must
compiefe this pmof of servige. The nofice must be served on aﬂ known parﬂes in each refated action or proceed?ng J

1. 1am atleast 18 years old end nota party to this action. ama resldant ofor employed in the oounty where the mailmg took
ptace, and my residance or business address Is (spachy)’ )

555 12th Btreet, Suite 1500
_Oakland, California 94607

2. lserved 8 copy of the Nolice of Ralaled Case by enclas:ng itin a seated envelope with first-class. postage fully
prepaid and {chtack ona)!

a. E:J deposited the seafed envelope weth the United States Postal Sarvice.

b. [] placed the sealed envalope for collection and pracessing for mailing, following thls business's usual pmc(laes.
with which L am readlly famillar. On the same day comespandence Is placed for collection and malling, it is
depasited In the ordinary course of business with the United States Postal Senﬂce.

3. The Nolice af Rsiafed Lase was maliad: :
-a, on (dafa): July 6,2012
b. from {cdy and siafo): Oakland Callfomla

& The anvelopa was addressed and mallad s follows:

. & Name ofpersdn served: ’ .. ¢. Naime of person-served:
. John McBride, Chris Plaﬁen Mark Renner - ‘
_Street address: 2125 Canoas Garden Ave 120 Stroet address:

" City: San Jose o . Clty! _
State end zip code: CA 95125 State end zip code!
. b, Name of persan served: d. Name of persan servad:

Gregg Adam, Jonathan Yank, G Martinez, -
. Strect address: 44 Montgomcly St., Ste 400 Street address;

- City: San Francisco : - Citys
State end zip code: CA- 94104 . State and zlp code; -

l"__l Mamos and-addregses of additionai persons.ser\{ed aro .aztached. { Yo:} may use form POS-030(P).)

{ declare under penatly of perjury under-the laws of the State of Callfornte thet the foregaing is trus and corract.

Date: July 6,2012

Julie Hokanson : | : M M

'(‘I-YFE OR PRINT NAME OF OECLARANT} {SIGNATURE GF DECLARANT)

CH-D15 {Rev. July 1, 2007 I N-OTlCE OF RELATED-CASE Bage 3of}
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~ PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF ALAMEDA

At the time of service, ] was over 18 years of age and not a party to this action. Tam
employed in the County of Alameda, State of California. -My business address is 555 12th Street, -
Suite 1500, Oakland, CA 94607. ' ' ' '

 OnJuly 4L, 2012, I served true copies of the following document(s) described as
NOTICE OF RELATED CASES on the interested parties in this action as follows: =

SEE ATTACHED SERVICE LIST

BY MAIL: Ienclosed the document(s) in a sealed envelope or package addressed {o the
persons at the addresses listed in the Service List and placed the envelope for collection and ‘
mailing, following our ordinary business practices. I am readily familiar with Meyers, Nave,
Riback, Silver & Wilson's practice for collecting and processing correspondence for mailing. On
the same day that the correspondence is placed for collection and mailing, it is deposited in the

ordinary course of business with the United States Postal Service, in a scaled envelope with
postage fully prepaid. - - _ -

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. - S o ' : :

Executed on Jyly ) 2012, at O_akland,- California. .
L
Jilalg’H. Foley / -

19323031

112CV227864
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SERVICE LIS T

John McBride

'| Christopher E. Plattén

Mark S. Renner

WYLIE, MCBRIDE PLATTEN &
RENNER

2125 Canoas Garden Avenue, Suzte 120
San Jose, CA 95125

Attomcys for Plaxntiffschtluoners Robert Sapien,
Mary McCarthy, Thanh Ho, Randy Sekany and
Ken Heredia (Santa Clara Supcrmr Court Case No.

B 12CV225928)

AND

' Dcfcndant, San Jose I"ueﬁghters LAE.F. Local
-230 (U.S. Northern District Court Case No. 5: 12-

CV-2904-L.HK)
AND

‘PlaixltiffsfPetitioners, John Mukhar, Dale Dapp,

James Atkins, William Buffington And Kirk
Pennington (Santa Clara Superior Court Case No.

112CV226574)

AND

Plaintiffs/Petitioners, Teresa Hartis, Jon Reger,

Moses Serrano and Suzann Stauffer (Santa Clara
Superior Court Case No. 112CV226570) .

AND

Defendant, City Assoc. of Management Personnel,

‘| IFPTE, Local 21(U.S. Northern District Court Case -

No 5:12-CV-2904-LHK) .
AND _
Defendant, The International Union of Oljcrat;ng

Engmeers, Local No. 3 (U.S. Northern District
Court Case No. 5:12-CV-2904-LHK)

Gregg McLeén Adam

Jonathan Yank

| Gonzalo Martinez

Jennifer Stoughton
CARROLL, BURDICK &
MCDONOUGH, LLP

-44 Montgomery Strcet Suite 4(00

San Francisco, CA 94104

Attorneys for Plaintiff, San Jose Police Officers’
Assoc, (Santa Clara Superzor Court Case No.
112CV225926)

| AND

Dcfcndant San Jose Police Officers” Assoc, (U.S.
Northemn Dzsmct Court Case No. 5: 12 CV-2504-
LHK)

112CV227864
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Teague P. Paterson -
BEESON, TAYER & BODINE, AP
Ross House, 2nd Floor

483 Ninth Street -

Qakland, CA 94607

Attorneys for Defendant, AFSCME LOCAL 101
Municipal Employees Federal AFSCME, Local .
101(U.S. Northern District Court Case No. 5:12-

{ CV-2904-LHK) :

AND |
Plaintiff, AFSCME LOCAL 101 (Santa Clara

- County Superior Court Case No. 112CV227864)

oo og ~] = Lh
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JOBN McBRIDE CAROL L KOENIG

WYLIE MCBRIDE, - CHRISTOPHER E. PLATTEN - DANIEL A. MENENDEZ
PLATTI:N RENNFR MARK §. RENNER : AMY L SEKANY
A Law Corporation :
2125 CANOAS GARDEN AVENUE, SUITE 120 . RICHARD J, WYLIE, Retited Direct Dial Number

SAN JOSE, CALIFORNIA 95125

* TELEPHONE 408.979.2920
FACSIMILE 408,979,2034

July 17, 2012

Honorable Patricia M. Lucas :
Superior Court County of Santa Clara
191 North First Street — Dept. 2

San Jose, CA 95113

Re: San Jose Police Officers’ Assoclation v. City of San Jose, et al
' Case No. 112CV225926 filed June 6, 2012

Dear Judge Lucas:

We deliver herewith for your attention the Notices of Related cases filed in accordance
with CRC 3.300 in the above case and in Saplen, ot al v. City of San Joss, ef al., Case
‘No. 112CV225928, and American Federation of State, County, and Municipal
Employess, Local 101 v. City of San Jose, Debra Figane, et al, Case No.

112CV227864.

Each of the related state cases are filed in Santa Clara County Superior Court and are
unlimited civil cases.

The San Jose Police Officers’ Association case is assigned to your Depariment and is
the first related state case to be filed.

"No objection to the Notices of Related Cases has been fi ied and it would appear that an
order that they are related to the San Jose Police Officers’ Assoaatron case pursuant to

CRC 3. 300(h) would be appropriate.

Enc!osure

cc: See attached Service List

G2 30V7 2258\ corucas.doox
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PROOF QOF SERVICE
(C.C.P.1013(3) & 1011)
(Revised 1/1/88)

{,'the undersigned, say:

: That | am now and at all times herein mentioned a citizen of the United States and
resident of Santa Clara County, California. 1 am over the age of eighteen years and not a
part%r to this action. My address is 2125 Canoas Garden Ave., Suite 120, San Jose, CA |
95125. Onthis date { served _ _

Letter to Judge Patricia M. Lucas dated July 17, 2012
X_ by placing a true copy thereof, enclosed in a sealed envelope with postage

fully prepaid, in the United States Post Office mail at San Jose, Santa Clara County,
California, addressed as set forth below. | am familiar with my firm's practice of collection

.and processing correspondence for mailing. 1t is deposited with the U.S. Postal Service on

that same day in the ordinary course of business. | am aware that on motion of a party
served, service is presumed invalid if postal cancellation date or postage meter date is |.
more than 1 day after date of deposit for mailing in affidavit, ' ' -

Richard Doyle, City Attorney
City of San Jose .
200 East Santa Clara Street
San Jose, CA 86113

Debra Figone, City Manager Arthur A. Hartinger, Esq.
City of San Jose _ : Meyers, Nave, Riback, Silver & Wiison
200 East Santa Clara Street 555 12 Street, Suite 1500
‘San Jose, CA 95113 -~ -QOakland, CA 84607
) . Attomeys for The Cily of 8an Juseg
Teague P. Paterson, Esq. - Gregg Mclean Adam, Esq.
Vishtasp M. Soroushian, Esq. Jonathan Yank, Esq. '
Beeson, Tayer & Bodine, APC - | Carroll, Burdick & McDonough LLP
| 483 Ninth Street, 2™ Fioor ) 44 Monigomery Street, Suite 400
Qakland, CA 94607-4051 San Francisco, CA 94104

Attomeys for Municipal Employees 'Fedemffon, Attormeys for San Jose Police Officers’ Association
AFSCME Local 101 . .
Harvey L. Leiderman, Esq.

Reed Smith, LLP

101 Second Street, Suite 1800

San Francisco, CA 94105

Attorneys for Tha Board of Adminisiration for the
1961 San Jose FPolice and Fire Depatiment

Relirement Plan and The Board of Adminisiretion for
the 1975 Federated Clly Employeas’ Retirement Plan

| declare under penalty 6f perjury that the foregoing is true and correct. Executed on
this 17th day of July, 2012, at San Jose, California.

W ML es (o

Judith L. Casella
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555 12" Street, Suite 1500 Arthur A, Hartinger

Oakland, California 94607 Attorney at Law
tel (510) 808-2000 . ahartinger@meyersnave.com
fax (510) 444-1108

WWWw, meyersnave.Lom

meyers|nave

A Commitment to Public Law

- July 23, 2012
Via Federal Express

Honorable Patacia M. Lucas

Santa Clara County Superior Court
Department 2

191 N. First Street

San Jose, CA 95113

RE:  San Jose Police Qfficers’ Association v. City of San Jose, et al.;
Santa Clara County Supetior Coutt Case No. 112CV225926

Dear Judge Lucas:

I write on behalf of the City of San Jose (“the City”) to respond briefly to Mr. McBride's
letter to you dated July 17, 2012.

The City agrees with counsel that the following cases are related to the above-referenced
case: ’

o  Robert Sapien, et al. vs. City qf San Jose, et al; Santa Clara County Superior Coutt No,
112CV225928

o Teresa Harvis, et al, vs. City of San Jose, ¢t aly Santa Clara County Superior Coust No.
112CV226570

o Jobn Mukhar, et al. vs. City of San Jose, ef al; Santa Clara County Superior Court No.
112CV226574
o AFSCME, Local 101 vs, City of San Jose, et al.; Santa Clara County Superior Court No.
- 112CV227864

The City pteviously filed its Notice of Related cases with respect to these lawsuits.

A PROFESSIDNAL LAW CORPORATION CAKLAND  LOS AMGELES  SACRAMENTO  SAN FRANCISCO  SANTA ROSA  FRESNGQ



Honorable Patricia M. Lucas
July 23, 2012
Page 2

In addition, another related case - the first filed case - is peniding in United States District
Coutt, City of San Jose vs. San Jose Polize Officers’ Associasion, et al.; USDC No. 5:12-CV-02904
LHK. The City is filing a motion to consolidate the State coust actions, as well as a motion

to stay the State court actions pending the federal case. We anticipate the motions will beset .

for hearing on August 23.

Thank you for yout consideration in this matter.

Arthur A. Hartinger _
AAHkt ' o
- Ce: John McBtide (counsel in Sapien, Harris and Mutchar)
Gregg Adam (counsel in STPOA)
Teague Paterson (counsel in AFSCME)

1939372.1
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